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ARGUED and DECREED 
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With the Aſſiſtance of the 
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With an Exact Table to the Whole. 
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1 
Acceptance. 


Here Acceptance makes good 
a Breach in form, Page 68 


W 


Adjournment, Vide Difficulty. 


— 


B. 
Bar, Vide Contingency. 
Breach, Vide Acceptance. 
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C. 


| 


Chancery, Vide Equity, Mill. 


\ TO Conveyance to be ſet aſide 
N in Chancery, that can be ſup- 
ported by a reaſonable Conſtru- 
ction 
chancery not unlimited or unbound- 
ed by Rules, but limited by Pre- 
cedents and Practices of former 


Times, 4 95 
Chicaneries. 


Chicaneries of Law, ridiculous, 33 


| 


314 


Condition, Vide il. 


— 


Contingencp, Vide Remainder. 


Limitation of a Truſt of a Term un- 
der Contingencies, void, 
A future Contingent Intereſt cannot 
be barr'd, 12 
Limitation of an Inheritance after an 
abſolute hee · ſimple, not good ; 
ſecus, if upon a Contingent Fee- 
ſimple, 19 
A Man's dying without Heir, in the 
Intention of the Law, no Contin- 
gency, „ 22 
The Law allows a Remainder dire- 
ctly upon an Eſtate for Life; not 
ſo on a Contingency, unleſs it be 
to happen during the Continuation 
of the Particular Eſtate, ibid. 
A Poſſibility upon a Poſſibility, and 
2 n upon a Contingen- 
cy, may de, 29 
Remainders that ariſe upon Contin- 
gencies, out of the Rules of Per- 
petuĩities, | ibid. 
Tho' no Remainder can be after Fee- 
ſimple, yet a Contingent Fee- ſim- 
ple may ariſe out of the Firſt Fee, 32 
No Remainder by a ſpringing Truſt 
upon a Contingency, 46 
Remainder upon a Contingency that 
may happen in a ſhort time, good, 51 


Con- 


Th TABLE 


Conveyance. | Tho" no Remainder can be limited 
| after Fee-ſimple, 78 by way of 

Where there are two Voluntary Con-] Uſe, or by way of Deviſe, it hath 
veyances, he that hath the Advan- | been done, FRE | 
tage at Law, ought to keep it, 88 | Remainder of a Term, by way of 
A Voluntary Conveyance, againſt a] Executory Deviſe, good, 45 
Voluntary Conveyance, to be try- 


ed at Law, 93 Difficulty. 

Where ſeveral Acts make but one | | | 
Conveyance, each has its diſtin& | Caſes adjourn'd Propter Diſficultatem; 
Operation ta carry on the main Only out of a Court of Law, where 
Deſign, 100 the Proceedings are in Latin, not 

5 were they are in Engliſh, 52 

Counterpart. 2 | . 

Want of a Counterpart, no Cauſe to * E. 

ſet aſide a Deed, in Equity, 83 
3 5 Equity, Vide Surprize, Revoca- 


| tion, Deed, 


Ruſt to be maintain'd and ſup- 


Debt, 
8 3 ported in Courts of Equity, 13 
P of Debts a moſt Conſci- | Equity will make good 4 

entious thing, and fit for a Court | of him that made a Truſt, ibid. 
of Conſcience to take Care of, 89 | A Term may be ſurrendred 


Tru- 

ſtees, and merged in+the Inheri- 

Detree, Vide Witneſs. tance, yet the Truſt remains in - 

; quity, and the Chancery may ſet 
Deed, Vide Impropriety. it --4 again, CEO 


VEE 
| oy Whether a Deed, affirmed a Verdi 

The Reciting Part of a Deed is no| at Lay, may be ſet 2 4 in Equi- 
neceſlary Part either in Law or E- ty? 


CAE 
uity, TOI | Where a Court of Equi help, 
Deed Repugnant in à Part material where 34 os — * 
to what is * 3 no N Equity follows the Law, 91 
in Equity to ſet it aſide, ibid.] A p f R jon u t er- 
A Deed I drawn, eee een 


tend further 5 h 
ſtakes and Miſrecitals, if really ex- Fr er in Equity than the Law 


x-| will carry it, 126 
ecuted by the Party, no Ground in | A Truſt is the proper Subject of a 
Equity to ſet it aide, 118] Court of Equity, 127 


Deviſe of a Term, and Limitation of Eſtat 3 | F 
the Tint of '«- Term, to one and An Eſtate for Life is of longer Dura 


tion, in the Jud 
the lan of hiv Boi, e ene eee, chan 


a Limitation over, after his Death, N en 8 2 
without Iſſue, void, n Executoz, Vide Term. 4 
I | | is Ker 


Faye „ 


Th TABLE. 


| Executow Deum, Vide Def. 
VIA 26 | | 


Expedition as Mel the big of we 


5 as Juſtice is, and en Joint d 
1 C ar n 32 


rr, 


Fraud, Vide Surprise. 


"Raud is odious, and never to be 


be plainly proved, 85 
Fraud and Circumvention not to be 
e e =" 114 
— 94 — — bi a - | 
| | H. ; 1 ans, oy | 
Heir, Vide de Contingend, Term. 
Z | 47 SPY! 
13151 i WS... 
— A. 5 I. 1 | 
1M wopriety. - 


M of Expreſſion , , ind 
—— too ſlight Acts to avoid 
Deeds which are well proved, 7⁵ 


ml Infant, vide Will. 
Intention, Vide Revocation. 


Intention of Parties, if not accord- 
ing to Law, not to be regarded, 19 


a _ Ald. at. fo. 


— 


E 
Leaſes, Vide Term. 
L bow well ſettled in Mar- 
nage, ie! . 
Limitation, Vide Deviſe, Remind 
IT .ail, Term, Truſt. 
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1102 


4 
5 


| 1 


** 


N 
| 


intended or preſumed, but muſt | 


| 


| Thoſe that endeavonr. 


| Limitations of the Truſt of a Term, 
and the Limitation of the Eſtate of 


| a Term, all one, 4s |_ 
7 NAS I LD] — - — 
Matthage. 


A long Term upon Mortgage, Ge to 
he kept a-foot to protect the Inhe- 
ritance, and wait upon * 2T 


r Ma 1 


Notice, | 


O Notice to the Truſtees, not 
ſufficient Cauſe to ſet aſide a 
Deed, in Equi 83 
A Voluntary Settlement of no force 
againſt a Purchaſer, without No- 
tice, 123 


ad, | | 
Perpetuity, Vide Remainder. 


A Perentey, w what; and why not 
to be endured 31 
petuities 


fight againſt God, ibid. 
Limitations of a Term, one after ano- 
ther, in a Deriſe, bo take — 2 
etu which the Law a 
4 T4 ſtands not - with its 
Rules, 1 
The Rules of Law to] Perpe- 
. mites, 2 are e the 7 of the King- 


dom, 26 


= ** 


F 
7 


| | gte, Vide ere, 


12 Pour, \ Vide Revocation: i 
x Where 


\ 


The T4 


* 


8 


5 L E 


Where a Power | is Wan pre . not 5 


duly purſued, it is the ſame as if 
.done without Power, 107 


Be a Man wiſe or not wiſe, yet if 
Campos Mentis, he hath Power to 
24 diſpoſe of his own mY 107 


eek of two ſorts, Violent, 


and Probable, 105. Of what 
"OR  _. #bid, 
. SP 
| Reaſon. 


Rue Reaſon the ſame all over 


the World, 33 
Recital, Vide Deed, lm, 
| Devise. 


- Remaindex, Vide Denſe, "9" 
5 gency, Tail. 


Where there can be no direct Re- 
mainder, there can be no Contin- 
gent Remainder, 21. Denied. 32 

Remainder of a Chattel Intereſt, how 
it grew up, and increaſed in time, 33 

Remainders. of Terms, after Eſtates 
Tail in thoſe Terms, void, 
the bare Limitation of the Remain- 

der, after an Eſtate- Tail, which 
doth not tend a Perpetuity, is 


not void, ibid. The Reaſons, 49 


Repuguancy, Vide Ded. 
Revocation, Vide Equity. 


A Revocable Deed, attendarit upon 
2 Will, that is revocable, what, 64 
All the Circumſtances in a 
Power of Revocation muſt be ob- 


48. Yet | 


| Rualat Law, bs. Quere in a Court 


of Equity, 66 


No Conveyance at Commion Law 
cou'd have a Power of Revocation 
annex'd, but a Condition ae rj 


annex d,. 

A power of Revocation feſt came in 
uſe after the Stat. 27. H. g. c. 10, ibid. 

Where 2 Man 3 to inform 
himſelf of his own Power of Re- 
vocation, and is hindred from the 
Knowledge thereof he onght to * 
relieved, 

In Revocations all 


Ge 


muſt be obſerved, or the power 


not well executed 96. Yet it ſeems 
where there is a deliberate Intent 
to make a new Settlement, and a 
Man — as far as he cen, Equity 
ſhall ibid, 
In what Ses a Defect in the — 
cution of a Power of Revocation 
may be relieved, 89 

To ſay that a Deed that relates to a 
Wil, is therefore revocable, as a 
Will is, unreaſonable, X ibid. 
Where a Deed is made to confirm a 
Will, the Eſtate limited thereby 
ariſes by the Deed, and the Will is 
revoked 1 the Deed, ibid. 
A Deed not revocable without a Pow- 
er reſerved in the Deed it (elf, ibid. 
No Revocation good in Equity that 
is not good at Lew, unleſs the In- 
tention be hindred by Fraud, or 
Accident, 108. Abſurdities that 
would otherwiſe follow, 109 


— 


8. 
Spunging Truck, Vide Truſt. 
Surpuize, 
Surprize, what, 56, 114 


ſerved, to. make it un ud ef | 


Surprize, how confidered in Lawand 
Equity, | E 
0 


— 


— 


The TA 


B L E. 


Not ſufficient to ſet aſide a Deed af. 


ter a Verdict, unleſs mixt with 
Fraud, | 56 
The not reading a Deed to, or by, 
the Party that executes it, a ſlen- 
der Objection to make out a Sur- 
prize, 59 


Lo | 
Tail, Vide Term, Truſt, Remainder. 


A Term, tho' not properly intail'd, 
yet it is a Diſpoſition of the Term 
as long as the Tail haſts, 17 

Limitation to a Man, and the Heirs of 

his Body, and to a Man, and the 
_ . Heirs of his Body during the Life 

| of another and the Heirs of his 
Body, all one, ibid. 
Tenant for Life, the Remainder to 


the Heirs of his Body, the Law 


veſts the whole Remainder in Tail 
in him, and he may diſpoſe of it, 
120 


Term, Vide Mortgage, Deviſe, Tail, 
+ Eſtate, Leaſes, Limitation. 


Regularly a Term for Years cannot 
be intail d. 3 

A Truſt of a Term cannot be intail'd 

unleſs it be to attend the Inheri- 
tance, 

An Intail cannot be of a Term in 
groſs, but it may be diſpoſed of; 
if not, it ſhall go to the Execu- 
tors, 9 

A Term may be limited to attend che 
Inheritance in Truſt, be it in Fee, 
or Tail, and there the Heir ſhall 
have the Benefit; yet if Debts be, 
the Executors ſhall have it, 10 

Term, in Law, well alienated, with- 
out Fine or Recovery, ibid. 


A Term of 1000 Years cannot be in- 
tail'd, but ſhall go to the Execu- | 


tors, 11. Yet, a Truſt of ſuch a 
long Term mall walt on, and go 
along with the Inheritance, ibid. 
A Term attending the Inheritance 


barrd by à Recovery, 16. But 
not a Term in 


groſs, and a collate- 

ral thing, ibid. 
Term limited to Daughters, upon the 
Son's dying without Iſſue, the Son 
makes the Daughters his Execu- 
trixes, the Term ſhall be Aſſets, 18 
Term in groſs cannot be limited in 
Remainder, ferns, Terms that at- 
tend the Inheritance, 23 
He that creates a Term attendant dp- 
on an Inheritance, may ſever It If 
he will, 5 46 


Truſts of Terms, when introduced, 44 


Truft, Vide Contingenty, Term, Equity. 


Truſt of a Term cannot be intail'd ; 
yet if the Inheritance be intail'd, 
the Term may be limited to wait 
on the Inheritance. 5 

A Truſt ending by way of Limitation, 
and a new Truſt ſpringing, 9 

Reaſons that ſupport the ſpringing 

Truſt of a Term, as well as the 
ſpringing Uſe of an Inheritance, 32 

A new ſpringing Truſt upon the ſame 
Term, as reaſonable as a new ſpring- 
ing Leaſe upon rhe ſame Truſt, 50 

Truſts, the proper Subject of a Court 


of Equity, 127 


V. 
Uerdit, Vide Equity, Surprize. 


Deed try ed and confirmed by 
a Verdict paſſeth all that the 
Words can carry, and the Validity 
not to be queſtion'd, 73 


Coluntary Conveyance, Vide 


Conveyance, 


Colun- 


A | 
s- a0 4 FEY * "is . 8 GY MLM. — - 
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* 


The TA 


B L E. 
/ 5 


Aoluntaty Settlement, Vide Notice. 

Where two Perſons claim by two 

Voluntary Settlements, the Matter 
ſtands upon an equal foot, 123 


_—Y 


Uſe, Vide Do. 
Mill, Vide Sat, 
Atty: depending ona Wi 


the Will, tho' Livery of Seiſin was 
R | 96 


Will, not controlled by other Conje- 


. tural Evidence, 130, 133 


1 


| 


— — - * * 


: 


| 


precedent in 
a Will or Deviſe, rarely granted in 

à Court of Equity, tho often from 
a Condition ſubſequent, 130, 135 
Heirs at Law much favour, if the 
Words of a Will, are ambiguous, 
131 

Where Infants take by Will, they — 
bound as ſtrictly as other Per- 
ſons, 132. So where an Infant is 
bound to perform a Condition, 135 
The Power and juriſdiction of Chan- 
cery, in the Caſe of Wills, In- 
tants, Ge. f 136 


"Witneſs, 
No Decree can be made againſt 2 


Man's Anſwer, upon the Proof of 
| 123 


Relief from 2 Condition 


one Witneſs, 


— 
a 
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ſi 
t 


OO RT ²˙ ü ˙ 11 CTU” =” UW KM 


Duke of Norfolks 


CAS E. 


Or the Doctrine of 


PERPETUITIES. 


Br. fo2 10 Montbs. | 


R. and D. and their Heirs to the uſe of A. fo? life. 
Remainder to E. the-Wife of A. fo2 Life, Remain- 


der to R. and D. &c. for 200 years upon truſts, to be declared by 


another Deed of the ſame date, Remainder to H. H. his ſecond 
Son and the Heirs Males of his body, Remainder to C. H. his third 
Son. and the Heirs Males of his body, Remainder to E. H. his 
fifth Son, and the Heirs Wales ol his Body, Remainder to A. H. his 
ſirxth Son. and the Heirs Males ok his body, Remainder to B. H. and 
the Heirs Males of his body, Remainder to the right Heirs of A. 


L. Attornes Tenant to R. and D. &c. 

A. makes another Deed declaring the Truſt of the Term for 
200 years reciting it, aud the uſes in the laſt-mentioned Settle- 
ment, ſays in the reciting part, That tis intended that the Term 
ſhould attend the Jnheritance, rhe Profits be received by H. H. and 
the Heirs Wales of his body; and for default of ſuch Jſſue, ſuch 
other perſons, who according to the limitation of Ales, ſhould have 
had them if no ſuch term had been, ſo long as T. H. Eldeſt fon 
of A. oz any Iſſue Male of his body ſhall tive, But in caſe T. H. 
die without Iſle of his body, in the life of H. H. not leaving his 
Tike enſient with a Son, oz that after the death of E. H. by 
failure of Iſſue Male ok T H. the Honour of A. ſhould deſcend on 
H. H. then H. H. and his Heirs to be excluded of the Truſt, then 
the Jndentnre witneſſeth, that the Term ſhall be upon the r 

B a 


"Bargains and Sells to L. the Baronies of Gr. and zo Mac. 


1647. 


A. Grants the Reverſion of thoſe Baronies to 2: Martii. 


1647. 


21 Martii. 
1647. 


JE. am». *. 
— by 8923 — Ge im ton — * 
= 2 — 0 


* 
— * 4 


The Duke of Nortel s Caſe, 


— 


and under the reſtrained Limitation and Proviſo's after-mentioned, 
viz. Ik T. H. oꝛ any Iſſue Male of his Body be living, in truſt fo2 


H. H. and the Heirs Bales of his Body, until by the Death ot I. H. 


without Iſſue Male, and not leaving his Wife enſient with a Son, 
oz after his death, by failure ot Jſſue Male, the Honour of A. de⸗ 
ſcends to H. H. and in caſe the Honour ſhall not deſcend to H. H. 
that after the Death of tl. H. the Truſt ſhall be fo2 the Heirs Males 
of H. H. and for Default of ſuch Iſſue in truſt, to permit fuch other 
Perſons and their Iſſue Bale reſpefively, to whom the F2eehold o2 
Inheritance is limited by the former Deeds, to take the profits, as 


if no ſuch Leaſe were. And in caſe the Honou? of A. deſcend upon 


H. H. then the Truſt fo2 H. H. and his JAne Male to ceale. 

And then as to the Barony of Gr. in truſt for C. H. and the 
Deirs Males of his Body, Remainder to C. H. and the Heirs Wales 
of his Body, Remainder to F. H. and the Heirs Males of his Body, 
Rematnder to B H. and the Heirs Males of his Body, Remainder 
to H. H. and the Heirs Malcs of his Body, Remainder to the right 
Heirs of A. the Father. | 

And as to the Barony ofBr. as ta one third Part of it, in truſt 


fo2 E. H. and the Þcirs Males of his Body, Remainder to F. H. and 


the Heirs Males of his Body, Remainder to B. H. and the Heirs 


ales of his Body, Remainder to T. H. and the Heirs Bales of 


20 Novemb. 
1675. 


1 Dec, 1675. 


24 OQob. 
1675. 


25 Othob. 
1675. 
Nov. 1677. 


Query. 


der jeant P. 
/0u's opini- 
on 26 Dec. 
7677. 


his Body, Remainder to H. H. and the Heirs Males of his Body, 
Remainder to the right Heirs of A. Andas to another th'rd Part 
of the Barony in truſt for F. H. and the Heirs Males of his Body, 
with like Remainders to the other 2Brothers, ut ſupra : Remainders 
to rhe right Heirs of A. And as to the other third part, in truſt 
fo2 B. H. and che Heirs Males of his Body, with the like Remain⸗ 
vers to the reſt of the Brothers, ut ſupra. 
A. died in 1652. 


E. the Cife of A. died in 1673. and then the Term of 200 pears 
commenced. | 


D. the ſurviving Truſtee at the Requeſt of H. H. aſſigned rhe 
Term to one Marriot. 


Marriot aſſigned the Term to H. H. 


The uſe of the Recovery declared to be to H. H. and his Heirs. 

T. H. the eldeſt Son of A. died without Jflue or Having ever been 
married. 

If the Truſt to H. H. be good, and the other Truſts limited to 
the other Brothers on the Contingent, in caſe J. H. died, whereby 
the Honour of A. ſhould deſcend to H. H. be good or void, relie- 


vable or not relievable in a Court of Equity, the Term being ſur- 
rendred 2 | 


Jam of Dpinion, that the Truſts to all the Brothers of H. H. 
in his Term are void, and no ways relievable in Equity : * 1 
3 theſe 


Hl. H. by Bar gain and Sale enrolled, ſells to M. to make him 
Tenanr to the Precipe for ſuffering a Recovery. 


—— a i. a 


„ 


Or the Doctrine of Perpetuities. 


Male of his Body were good in their Original Creation to the 
Brothers of H. H. it muſt be by the attendency of the term upon 
the Reverſion of the Eſtate which was ſo intailed, and then when 
their Eſtates in remainder were docked by the recovery which H. +. 
luffered, and the Truſts that attended on them were likewiſe de- 
ſtroyed, and can never ſurvive the Remainder on which they de⸗ 


theſe Limitations, being made after T. H. ſhall die without Tfiuc 


pended, no more than they couid have ſtood alone in their Drigt- 


nal Creation, 


IJ conceive that the Truſt for the Term is appointed to wait upon 
the Inheritance in the fore-part of the Deed, though ſceming con- 
frary to the latter-part is not ſo, but both may be reconciled 
(that is to ſay) ſhall wait upon the Inheritance upon ſuch Con⸗ 
tingencies as hereafter is exprefſed, being the Truſt is limited and in 
the ſame order, only the Contingencies of the Death of T. H. 
without Iſſue, &c. prout. | 

The Truſt of the Term limited to H. H. and the Heirs Males of 
his Body, with Remainders over as the Caſe is, J tbink is a good 
Truſt, and wtil go accordingly, ſo long as there is no charge made, 
though regularly a Term for years cannot be entailed, pet it may 
be made to wait upon the Inheritance that is intailed. 

But when it is lo limited, tis not properly an Intail within the 
8 de Bonis, but governable partly in Equity, and partly 
in Law. 

H. H. to whom it is ſo entailed may diſpoſe of it, and thereby 
bind his Iſſue without Fine and Recovery, as J conceive. And 
the Term fo limited in tail, ſhall be ſubjet to his Debts againſt 
the Iſſue in tail, as J allo conceive. 

By the Recovery ſuffered by H. H. all the Jntails are barred, 
and conſequently the waiting of the Term upon the Inheritance 
acfiroved, becauſe the Inheritance it (elf is changed; but the bare 
ſurrender of the Truſtee could not have that Operation if nothing 
ciſe had beeu in the Cale. 

But the greateſt queſtion in this Caſe, J conceive. well ariſe 
upon the Death of T. H. without Iſſue and the other Contingen- 
cies, becauſe the Truſt ok the Term is not limited to H. H. abſo- 
lutelp, but to ceaſe upon thoſe Contingencies, and then to be al- 
tered; yet ſeeing the main Intention of the Settlement was to 
make the Term wait upon the Jnheritance, as by the Recital of 
the Decd, and when it changes is limited by TUay of Inheritance. 

Therefore J conceive that H. H. whilſt he was owner of the In⸗ 

heritance and truſt of the Term, ſuffered a Recovery, the Con⸗ 
tingent truſts of the Term to the others are deſlroyed. 

In Law they have no Relief, becauſe the Eſtate for years is ſur- 
rendred, and J conceive the Chancery will not ſupport ſuch leaping 
Limitations of a Term for years, eſpecially when it cannot take cffet 


in toto, as the contingent Limitations are, and the Remainders in 
that caſe will be void. M----d. 


Serj. M---4"s 
opinion 28 
Dec. 1677. 


Regularly a 
Term for 
Years cannot 
be entailed. 


B 2 Jam 
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Sir William 
Jones's opi- 


nion 20 Jan. 
1677. 


A Truſt of a 
Term cannot 
be Intailed, 
unleſs it be 


to attend an 
Inheritance. 


Sir William 
Jones's opi— 

nion 3s Ot. 
1680, 


Limitation 
of a Truſt of 
a Term un- 
der Contin- 
gencies, 
void. 


Jam ok Opinion tbat the Term being limited to H. H. and the 
Heirs of his Body under other Limitations than the Inheritance 
was, the whole Term veſted in H. H. and the Limitations tbereof 
to the other Brothers were void: For a Truſt of a Term can⸗ 
not be Intailed unleſs it be to attend an Inheritance; and the Lt- 
mitations of the Truſt differing from the Limitations of the Inhe⸗ 
ritance, 'tis all one as if the Truſt of the Term was Limited, with- 


out reſpec to any Inheritance, in which Caſe the Limitations of the 
Term to the other Brothers would be clearly Gold. Next J take 


it to be clear, that taking the Truff of the Term to be attendant 
to the Inheritance of the Recovery, having barr'd the Remainders 
of the other Brothers as to the Jnheritance, the Truſt of the Term 
muſt needs be wholly in H. H. and that the other Brothers can never 
claim the ſame in Equity: For ſince the Inheritance (as inten- 
pant to which they could only be Entitled to auy Part of the Truſt 
of the Term) is veſted wholly in H. H. and no remainder left in the 
Brothers, there can be no Remainders in any of them of the Truſt 
of the Term; but as the whole Jnheritance is now in H. H. fo doth 
the whole Truſt attend that Inheritance. 
W. Jones. 


Jam of Opinion, that the now Duke of Norfolk and Earl of A- 
rundel, have à good Title to the ſaid Baronies. Firſt, in Law tis 
clear, that the Term is Surrendred; and ſo if any Title remain to 
the younger Brothers, it can only be in Equity. And Secondly, 
JT think there is no Title in Equity, as to which it maybe inſiſted 
upon, that if the Limitations of the Truſt of the Term were at firſt 
good; yet ſeeing they are chiefly to attend the Inheritance, and that 
Inheritance by the Recovery is changed and made a Fee Simple, 
and this before the Contingency in the Limitation of the Truſt of 
the Term happened, whereby the Limitations of the Truſts are 
changed, and the younger Brothers cannot have the Term in the 
ſame plight, nor during the ſame Eſtate, as were at firſt deſigned. 
Jap, from theſe Conſiderations it may be concluded, that the Limt- 
tations of the Truſt of the Term are deſtroped ; but that which 
J do moſt reſy upon, is, that the firſt Limitation of the Truſt of this 
Term under this Contingency, was altogether void ; as to which, 


the Caſe is no more than that a Term of 200 years is granted 


in Truſt, that H. H. and the Peers of his Body ſhall receive the 
Profits, until by the Death of T. H. and the Failure of Iſſue Male 
of his Body, the Honour of A. ſhall come to H. H. and in caſe the 
Honour of A. ſhall deſcend to H H. then the Truſt fo2 him and the 
Iſſue Male of his Body to ceaſe ; and then tis limited reſpefively to 
the vounger Brothers, and the Heirs Dales of their reſpeftive 
Bodies; J concetve theſe Limitations to the younger Brothers are 
void. Firſt, it will be agreed, that the Limitation of the Truſt of a 
Term to one and the Heirs Ma'es of his Body, and for want of 
fuch Iſſue to another is vod. As to the Second, J think - as 
| | clear. 


5 The Duke of Norfolk's Caſe, - x 


clear, that. if a truſt of a term be limited to one; as long as John 
a Styles hath iſſue of his Body, and that John a Styles die without 
Iſſue of his Body, then to another, that Remainder is void: Likewiſe 
that which ſeems to make the doubt in this preſent Cale is, that the 
Contingency mult happen within a Life (viz.) the Ponouz of A. de⸗ 
fcend ta H. H. which muſt be to him in his life-time, oz not at all. 
To which J anſwer, that though a Contingency be remote in it ſelf, 
and not 1.kely to happen within a Life, the time within which it ought 
to happen, oz not at all, doth not alter the cale, and therefore in 
Child and Bayly's Caſe, reported in 24 Croke, 459. and by Jones 
and Palmer, the Failure of Jſſue was Limited to be within a Like (viz.) 
a te:m was deviſed to one and his Afligns, and if he die without il⸗ 
fue of his body living at the time of his death, then to another: this 
was adjudged no Remainder unto that other ; and though 'twas ob- 
Jefted that the Contingency muſt happen within the compals ok life, 
£2 not at all, vet no regard was given to that. this Caſe ſeems tome 
in reaſon to be the ſame with ours. J do obſerve, that no Cale can be 
found, where Limitation either by way of truſt oꝛ Deviſe of a term 
hath been allowed to take effetupona Failure of iſſue, or after death of 
the party to whom the firſt. Eſtate was limited without iſſue. And as 
in Child and Bayly's Caſe the Judges ſay, as Jhave often heard them 
ſap in other Cales (that if Matthew Manning's Caſe was now to be 
adjudged, it would not be ſo adjudged ; and that Cale is) a term is 
demiled to one for Life, and after his death to another, which is 
allowed good, and that they would not go a ſtep farther. So J lay, fn 
this Caſe it muſk go further than Manning's Caſe, oꝛ any other Caſe 
that adjudged to make it void. William Jones. 


The Cale is new, and without any erpreſs Precedent, and there- Serj. M. -d 
fore not capable of ſo certain a determination as would be expecked, 85 
in Cale advice were to be given, whether a Purchaſer ſhould deal ; 
in the buping of a Leaſe oz not. | 

Pet though there be no Pꝛecedent in Pꝛint, yet ſuch like Caſes have 
been determined as guide my Judgment and Opinion to be ((cilicet) 
that as this Cale is circumſtantiated, Charles hath not, noꝛ can have 
a right to the truſt of the term, the reaſons and ground of my Opt- 
nion is as followetb. 28 | wo 8 1 WE 

Firſt, The truſt of the term for years in groſs, and ſeparate from Truſt of. 
an Inheritance, cannot be intailed in Poſſeſſion or Remainder z but been 

vet where there is a term fo2 Pears in being, if the Inheritance of ye. if the la- 
the Land be Jntailed with Remainders over, there the term may be 2 be 
limited to wait upon the inheritance, according to the ſeveral intails; WS 
and ſuch ljmitation is good, ſo long at nothing intervenes to inter- be Limited 
rupt or diſturb it. | Dre 
But I conceive is not capable of ſuch Privileges of intail as Jnhe- 
rftance is, for the intail is confirmed by the Statute of Weſtm. zd. de 
bonis ; but the attendance of tbe term upon the Inheritance intailed 
is not within the Statute de bonis, 13 is but a Creature pa Fe 
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Chancery, and in ſeveral Caſes may be veffroyed and barred, though 
no Kine and Recovery oz other Bar be made of the Inheritance. 
I conceive in (uch cafe if the Tenant in tail alien without Fine oz 
Recovery fo2-valuable conſideration, the ifſce in tail ſhall avoid the 
Inheritance, the Chancery ſhall yever help him to avoidtheLeafe. 
In this particular Caſe it ig clear, that neither Charles nor any in 
Remainyer, can recover this term at Law, but only by ſuit in Chance- 
ty; and in Chancery ſhall never recover where the limitation of ſuch 
a _ in being is not luppoztable in Common Law, which in this 
Cale it is not, as J conceive; fo2 take the Caſe without the Contin- 
gency r Henry was tenant in tail, Kemainder to Charles im tail, 
&c, the Recovery ſuffered by H. would have barr'd Charles of the 
reſt of the term, as well as of the Inheritance. | 

But the ſole Dbjeition here is, that the truſt of the term to Henry 
is expreffey, that it hall determine quoad Henry and his iſſue, in caſe 
= 3 of Norfolk dye without iſſue, living Charles, as in this 

ale he did. | 

The ſtrength of this Objeion lies in this: Firff, that the Ceſſo? 
of the kruſt is to be upon the death of a Stranger without ifſie (ſcil.) 
on Tho. Ditke of Norfolk, an whom the Lands were not Intailed. 
And fecondly, the term is not to ceaſe, but upon the death of Tho. 
Duke ot Norfolk without Iſſue in the Life of Henry. 
As to the firſt, it will make no difference in Keaton and in the polity 
of the Lam, where the -Ceſfozis limited on the death of a Stranger 
4 a iſſue, 02 of the tenant in tatl without heir of his body. Foz 


In both Cafes'the poſlibility is 2emote, and not regarded in Law. 
where a term is ſo limited, and ſo were there (olytions in Child's and 
Bayly's Caſe, and divers others. 3 

This would be a way to let up a perpetuity, as ſlrongly as that 
it was limited upon the death of the tenant in tail without Iſſue. 

Put the caſe there be a Father and ſevezal Sons A. B. & C. and the 
Father is ſeized in Fee of the Reverſion of Lands after a Leaſe of 

200 years, he ſettles the Inheritante upon his eldeſt Son in tail, with 
Remainders in tail to his ather Sons; and this Leaſe being in tru- 
ſtees fo2 him at the ſame time, caules the Leaſe to be ſettled in tru⸗ 
ſtees in truſt for the Sons, to walt on the Inheritance in truſt ac- 
eorvingly, provided that the ſerond Son dye without Ile in the life 
of the Father oz Son, the truft of the eldeſt Son to ceaſe. | 

Fonceive this would nat be maintained in Equity, { the ſecond. 

Son thould not alien by Fine and Recovery, > 1 


mic. 17. Je, A bo the ſecond Objedion, that the. Ceflor is on theDeath of Tha. 
BR. without tlie in the Life of Henry, whereby the Contingency ig 
1 55 2 ok one perſon (viz.) Henry, and 


reduced to happen in the 
not at large (viz.) of the Death of Tho. without Jſſue, J con- 
cexve no difference made therebp, gud it is in effet the point. ad- 
judge in Child and Bayly's Caſe which was thus: French.a ter- 
mer for 78 pears, demiſes ta his cite for Lite, „ the 
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Or the Dodtrine of Perperuities. 


dyed Load Ilſue of hi Behr den it 115 T this Son WV. 
is Body then living, that T. hi 0 
haue the Term or Intereſt. „ that T. his Son th Wp 


Adjudged then in B. R. which was three Pears after armed in 1 
the Exchequer Chamber by Hobart, Winch, Denham, Hutton, and 
Jones, that the Demiſe to Tho. was void. 


In that Caſe the Contingency did 22 during the life of W. only 
as here it is on the life of H. and the Reaſons of tbeir Judgment 
both in the King's Bench and Erchequer Chamber, in effect of all be 
Judges of England at that time, was becauſe it might tend to make 
a perpetuity, and that this new invented way of Jntailing of Terms 
is in no ſort to be favoured in Law, 

In Child's Caſe twas limiten, if Willjam had no iſſue gt the time 

of his veceaſe; in this Caſe, if Tho. had ng Iſſue qt the time of 
Henry's Death. 
Pat caſe it had been limited, that Tho. bo ad dyed without iſſue in 
thirty or korty, 02 any number of Pears, 02 it it had been limited that 
Tho. had dyed without Iſſue fn the Life of Hen well and five ox fir moꝛe 
perſons, it might have been fo limited as wel as to one Life, and 
the Law is the lame. 

It is more Contingent when the Ceſſor is limited v7 on the 
death of Tho. without iſſue in the Life of Henry, than it had been if 
Tho. had dyed without iſlie generally; for he m LA without ite, 
though he dye not without Jſſue in the Life of 

Firſt, the ſum of this is, if ſuch limitation of a term as this is, be 
not good at Law, the truſt of a term cannot he good in Chancery. 

Secondly, the general ſcope of the Settlement of the term was, 
that the term ſhould wait on the Jnheritance in tatl, mhich now 
cannot be becauſe it is altered. 

Again, if the Law ſhould be otherwiſe, that Charles habe the whole 
Term, then thoſe in Remainder ſhall he utterly defeated of it, and 


Hall not go to Charles his Son and Heir, but to the Executors, 
which never was intended by the Deed. M----& 


J conceive, that notwithſtanding the late Judgments in Chancery 
have been, that if a Term of years be limited þy way al Truſt, 02 
otherwiſe, to any perſon and his Heirs Bales, with Remginpers 
over. o2 other limitations to anyother perſons, thoſe Remainders and 
limftations are void, and the whole term ſhall be to that perſan and his 
Executors and Adminiſtrato2s, to whom tt was firft Hmiten in tail; 
y:t this Caſe is different from all thoſe Caſes, by reaſon ut p 
only a Temporary Proviſion as to Yr, Henry Howard, until thi 
Contingent of the death of the Duke of Norfolk dont happen, 
then abſolutely to ceaſe as to Mr. Henry r Aud then 
Tru! of the term is declared to be far the p2 PN eferment of the paun 
Sons as is above erpreſſed; and albeit that Marriot hath In plain 
br-och of Truſt byhis Afignment, enabled the now Duketo defttoythe 
term in point of Law, yet the Chancery may ſubjeitthe Lands vuting 
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Sir J. C---. 
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Sir R. 8. 


Mc. Offey. 


the Remainder of the term to the Truſtees foꝛ the younger Childzen, 

as agreeable to the intention of the Oced of Truſt. and to all Ho- 
nefty and Equity, and that Equity J take it is in no ſozt barr'd by 
the Fine, if a Bill be exhibited in time, J. C. 8. Jan. 1677. 


Jconcur with this Opinion, becauſe it is no abſolute Truſt, not 
ſo much as fo2 the life ot Henry, but a limited Truſt upon a Con- 
tingent, which as in its Creation it might, ſo in Fai, it did hap- 
pen in the life-time of Henry; and conſeqnently there is no room 
for any Conſirution to be made, that the Truſt of the whole term 
veſted in Henry againſt the erpeeſs limitation thereof, — R.S. 


J I conceive, firſt, that if by At executed my Lozd of Arundel had 
created this term to my Loꝛd Dorcheſter, and the reſt of the truſtees 
in truſt for Henry Howard in tail, and after his death to the B20- 
thers in tail, that had been a perpetuity, and not good fo2 a term; 
though as to that, there is a difference taken in Tatten and Mol- 
Jenex. Caſe, More 809, 810. in Chancery, by the Lord Chancel- 
our, and the Judges aſſiſtant ; which ſeems to be reaſonable, that 
the firſt party that is the Ceſtui que Truſt againſt his iſſue, may dil 
poſe of it, but not againſt him in Remainder ; fo2 Equity pꝛeler ves 


it as to the Remainder, ſo then if it had been to Henry Howard 


and the Iſſues of his body, the Remaindexs to the Bzothers : 


Though Henry Howard could, as to his Iſſue, diſpoſe of it, yet 


As. to. his. Bꝛothers it ſtood good, if that Reſolution holds good, 
and the Book ſays it was grounded upon pꝛecedents in that Court 
too. But this cale differs where the courſe of Equity is againſt it; 
therefoze, firſt theze is only by this Conveyance a reception of the 
profits in Henry Howard and the Iſſue Male of his body, until 
the Dignity of Arundel come to him. And it is not in truſt foz 
him and his Jſſue Male; ſo as he has not the entire truſt in him, 
as the other Sons have by the penning of the Oced. Secondly, 
tis not abſolutely in truſt in him and his Iſſue Male, but tem- 
poꝛary in them, upon the failing of the Dignity of Arundel ſooner 
02 later, And he is not a Ceſtuique Truſt within any of the Statutes 
pꝛeceding the Statute of-Uſes, but has but a limited purſuance of 
the p2ofits ; but the truſt veſts compleatly in the B2others after. 
Thirdly, then the Marquiſs ok Dorcheſter aſſigns the term to 


Marriot, and he aſſigning to H. H. whereby he has in ſtritneſs of 


Law extinguiſhed it, whereby there is a wrong and deceit done 


to the Bzothers, he is bound in Equity and good Conſcience, to 


make them recompence and ſatisfa#ton fo2 this wrong; and it 
appearing that H. H. was pavp to this, with a deſign to ertin- 
guiſh it, and that ertinguiſhment turning to his advantage, he ts 


likewiſe compellable in Equity to anſwer it out of his Eſtate, either 


by creating a new Term in this Land, oz by ſome other wap, ac- 
cording to the Reſolution ok the Judges in my Lozd of Ormond's 
Caſe, Hubbard 3 5606. | 
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Or the Doctrine of Perpetuities. 


Jhave ſeen the Dpinfons of Mr. Attoꝛney⸗Seneral, Serj. May- Sir 1 Eu. 

nard, and Serj. Pemberton, whole Opinions J do much value, and 

have great cſteem koꝛ. Mr. Attozney ſaith, that the Term to H. H. 
and the Heirs of his:body, under other Limitations than the Inhe⸗ 
ritance was, the whole Term veſted in H. H. and the Limitations 
thereof to the other B2others are void, J conceive the whole truſt 
of the Term is not limited to H. H. but part of the Truff, ſo long 
as Thomas the deceaſed Duke ſhall have Heirs Males of his body, 
and until the Earldom comes unto him; ſo as the Truſt is but a 
qualified and limited Truſt in H. H. ſo as this Truſt to H. is A Trust end- 
now ended by way of Limitation to H. H. and then there is a new ingby »2y of 
Truſt ſpꝛings and ariſes to the younger Brothers, not by way of e 
Remainder of a term, but the Truſt to HI. H. being ended and de- Truſt ſpriog- 
termined, J conceive a new one may well ariſe and ſpzing up to ins. 
the yotinger Childzen, admitting it were a truſt of a term in G2oſs 
it is not a Remainder, but a future Contingent. grant and a limi⸗ 
tation to them, as it fs in Pell and Brown's Caſe, | 

Secondly, If it be to attend the Inheritance, then he conceives 

clearly, the Recovery having barred all Remainders, the Term and 
the Truſt of the Term is allo barred, Ik this Cruſt had been to wait 
upon all the Eſtate as they came in poſſeſſion, it had been the 
ſfronger ; but as this Caſe is, J conceive the Truſt will wait upon 
the Eſtate of H. H. fo2 ſo long as Tho: lives, and hath Heirs Males 
of his Body, and until the Earldom come unto him, and the Truſt 
of Henry determines, aud then a new Truſt ſpzings up to the 
younger Childꝛen, which is a future contingent Truſt, ſo as a com- 
mon Recovery can bar this Truſt, ſo long only as they did wait 
upon the Eſtate of H. H. which is now determined by a collateral 
Limitation, and the Recovery cannot enlarge the Truſt to H. H. 
and make that to continue which in its Creation was to end when 
ſuch a Contingent happens, which hath now happen'd ; if H. H. had 
not ſuffered a common Recovery, he had had an Eſtate-tail, yet ns 
Truff, this is a future contingent Truſt to the pounger Children, 

which cannot be barred by a common Recovery. 


V. Elli, 8 Martii 1677. 


1. The Surrender 02 G2ant of the Leaſe fo2 200 years to Henry, Sci u. 4 
no? the Extinguiſhment of the legal Intereſt of the Term, doth not edgy re 
pꝛejuditce the equitable Truſt of the Term, fo long as the Lands 
come not into other Hands (viz.) of a Purchaſer, without notice 
of the Truſt, which is not in this Cale. 3 

2. An Jntail cannot be made of a Term in ©20:s, as if a Leaſe an late 
foz 10co years be made in truſt fo2 J. S. and the Heirs of bis ese 
Body, with Remainders over, ES. map diſpoſe ok the whole Term, groſs, but 
and ſuch Diſpoſal is good againſt his Tſe and thoſe in Kematnder ; . 
and ik he die without ſuch Diſpoſition made by him, his Zrecutors oda 


not, ſhall go 
ſhall have the Benefit of the Truſt, and not his Iſſue oz the Be⸗ 3 
maindet. 8 
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way be lag ritance by way of a Truſt, as if a long Term of Years be, the Re- 
eed loben. verſion in Fee, if the Reverſion be purchaſed in Fee, oz ſettled in 


tance in truſt, Tail, the Term may be ſettled to the uſe of the Fee 02 Tenant in 


be irinfee0r Tall; and in that caſe, if the Tenant in Tail die, 0? the Tenant in 


tail; and 


there the heir Fee die, the Heir 02 Jflite ſhall Have the Benefit of the Truſt, and 
ſhall have the not the Executo2s, &c. 


rr 4. But in that Caſe, if the Tenant in Fee die in Debt, and no 


be, the Exe · Other ſufficient Aſſets to pay the Debt, in that Cale the Executo? 
curors ſhall ſhall be p2eferred before the Heir, although the Debt be ſuch as the 
og Heir is not bound oz liable unto, | 
Term. in . 5- And J conceive, that in that Caſe, if the Tenant in Tail, that 
Law, well a= Hath the Equity of a Term waiting on it, do purchaſe the Term and 
lienared allen, oz obtain the Truſtee of the Term to make an Altenatton ot 
or Recovery. the Term, it ſhall bind the Iſſue in Tail and him in Remainder, 
though the Alienation be by Deed without Fine o2 Recovery becauſe 
the Term in Law is well aliened without Fine, &c. And the Sta- 
tute of Weſtm. 2d de bonis extends not to a Cale of a Term. 
6. Pet it is true this doth not abſolutely determine the Caſe in 
queſtion upon thee Accounts. | 


Firſt, It is a new Caſe not yet bꝛought in queſtion. 

Secondly, Becauſe here is a ſpzinging and a new Truſt by acct- 
dent ſubſequent, and alters the Truſt, and changes the Intail of the 
Term to other Perſons, from Henry to the younger Childzen, and 
on ſuch Accident takes away the Truſt wholiy from Henry the firſt 

Tenant in Tail. | | 
And Thirdly, the Change ſcemeth to be grounded on great Rea- 
_ fon; fo2 the Lozd Maltravers heing tn ſuch Condition as he was in. 
there was great Reaſon to diſable him and pꝛovide fo2 the younger 
Childzen, as is done by this Caſe; and if Henry ſhould come to be 
Earl, and have Addition of Eſtates, that the other younger Childꝛen 
ſhould alſo have Acceſlion of Eſtate to them, and lo it is by this Deep 
of Truſt pꝛovided. 

But notwithſtanding theſe Reaſons, and this difference of the Caſe 
in theſe Circumſtances from other Cafes already reſolved, and the 

- contrary Opinions that J have ſeen, J am rather of the Opinion, that 
in this Cale the younger B2others are bound by the Recovery ſuf: 
fered by Henry, than convinced that they are not hound; for J find 

that the Reaſons given e contra, touch not my Doubt fully, 

The Reaſons of my Opinion are (viz.) 


1. For the Recovery ſuffered, and the Time when it was ſuffered 


(to wit) befoze the Loꝛd Maltravers died; fo2 till he died. Henry 
was Tenant in Tail, and had Power by a Recovery to bar and dil 
poſe of the whole Inheritance, as well of his own Eſtate Tal, 
as of rhoſe in Remainder: The Term of Pears was but acceſſar 
to ſerve and attend the Inheritance which was pzincipal. e 
2. And the only Reaſon that made ſuch intailing oz limitation of 
8 2 the 


But a Tem g. But a Term map be limited to attend and wait on the Inhe⸗ 
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the Cerm good, was, becauſe it was to wait on the Inheritance, firſt 
to Henry in tail, and ſo ſucceſſively to the other Bꝛothers; oz elle, 
as it is aboveſatd, the Limitation had not ban good: And when 
that Reaſon falls, and the Cauſe why it was a good Limitation 
ccaleth and is taken away, the Effet of it doth likewiſe ceaſe. 
3. The change of the Tezm into thirds, doth not change the E⸗ 
ſtates tail of the younger Bꝛothers, and cannot ſtand with the inten⸗ 
tion of the Oced of Truſt: Foz J think it clear, if Charles, admit- 
ting he come to the Inheritance as Owner, 02 if in the Life of Henry 
he could get a Tenant of the Freehold of all, o2 any part of the 
Land to join with him, ſhould then ſuffer a Recovery, it would bar 
Edward, Francis, and Bernard, of ſo much of the third part where⸗ 
of ſnch Kecovery ſhould be ſuffered, viz. of the whole Inheritance. 
and a third of the term and the reüdue (to wit) the other two parts 
would reſpe#ivelp ceaſe, and be intailed as to the term, and be whol- 
ly in the reſpective Diſpoſition of Edward and the reſt, and go to their 
Erecuto!s, not to their Jflues 02 the Remainders. 

And yet upon long Conſideration of the Cale, there is another, and 
a further Ground of my Doubt of what hath been ſaid ( viz.) not 
only becauſe it is a new Caſe, and concerneth a G2eat and J2oble 
Family, but on another and further G2ound obſerved and inüſted 
upon by ſuch great Opinions, contrary to what J have above ob- 
ſcrved (viz.) that it is not only a ſpzinging and contingent uſe to 
the younger Bꝛothers, reſpeting them, but becauſe the O2tginal 
Truſt to Henry, viz. that the Truſt to him and his Jflue is, as to 
him and them, under a Limitation ; and that not ſo long as he the 
Tenant in tail ſhall have Iſſue, but ſo long as the Low Maltravers 
thall have Iſſue Male, and on that reaſon the Cale is ou as 
lil. | 0 


I. J agree, that if a Man have a term fo2 1000 Pears, and he 87 E 
grants and demileth this to one and the Heirs Males of his Body, oem ot 
the Remainder to another and his Þeirs, that this term cannot be ebe. 
intalied, noꝛ a Remainder limited upon it; and that upon the Death weer 
of the Party to whom the term was ſo given, it ſhall go to his Ex- eee, 
ecutozs as a Chattel, and not to his Heirs Male. but ſhill go 

2. J do conceive it will not be denied by any, that ik there be a o Exccurore 
long term fo2 pears, fo2 1000 years, mare or leſs in truſt, and a man 
plrchaſes o2 ſettles the Inheritance to the uſe of himſelf fo2 life, the 
Remainder in Tail, the Remainder in Fee, and declare that the truſts e e ot 
of the term ſhall wait upon thoſe Eſtates, and fall in with them, but 17 berg 
that this truſt of the term ſhall go along with all the Eſtate, and c oa, d 
ſhall not be merged in any of them, and this truſt ſhall not go to an ae | _ 
Executoz, but ſhall go along with the Eſtate, and if the tenant in tail beritance,vc.. 
die without Iſſue, it ſhall go along with the next Remainder Yan in 
tail, and after his Death without Jſſue, it ſhall go to him in Fee ſimple, 
and attend all the Eſtates in Remainders, be they never ſo many. And 


this, I conceive, is the common Courle in Chancery to haſt 
I uc 
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The Duke of Nortolk's Caſe, 


Query. 


Anſwer. 


Obj. 


Query, 
Anſw. 


fuch truſts to go with all the Eſtates. This is not an ablolute Truſt . 


fo2 Henry and the Heirs Bale of his Body, but a limited and qua- 
ſffied Cruſt as long as Ditke Thomas's elder Bother lived, and hath 
Heirs Males of his Body, and until the Earlvom of A. doth come 
unto him; ſo as by the Death of Duke Thomas without Iſſue, the 
Truſt to Henry, which was but a limited Truſt, is now determined 
and vanquiſhed as to Henry. 

As this was a contingent truſt in Henry, but in caſe Tho. was 
alive, and had Iſſue when the term was to begin, (o the continuance 
and duration of the truſt of the term, was but to laſt until the Earl⸗ 
dom came unto him; and it is the ſtronger, fo2 that this truſt ends 
in Henry by way of Limitation. 

How long ſhall Henry and his Jfſue have this Truſt ? 

Until Thomas die without Tſitte Male, and the Earldom of A. 
come nnto him, both which hath happened, lo as the truſt fo2 Henry 
and his Iſſue is ended by way of Limitation, and is now diſpoſed over 
to others, as it may well be fo, as this is a new Truſt that by a con- 
tingent ſubſequent Declaration takes away the truſtfrom Henry, and 
ſettles a new Truſt in the younger Childzen ; and it is to be con- 
ſidered, that Henry is to have the truſt of this term, not ſo long 
as he ſhall have Jſſue, but ſo long as the Low Maltravers ſhall have 
Peirs Male, lo as that makes it a collateral Limitation oz Deter⸗ 
mination of the laid Eſtate. RE 

4. The Equity and Juſtice of this Truſt carries mnch weight with 
me, and that condition the Loꝛd Maltravers was in: Jt was fit to ſet⸗ 
tle the truſt in Henry, ſo long as the Low Maltravers had Peirs Male 
ok his Body, and ik they failed, and that the Earldom of A. and great 
acceſſion of Eſtate to come to Henry, it was a great reaſon that the 
younger Childzen ſhould be p2ovided fo2 and taken notice ok. 

And it will not be eaſie to blow off and overthrow a truſt in a 
Court of Equity, contrary to the expzels mind and intention of him 
that made it, fo2 the Pꝛoviſion of the younger Childꝛen, eſpectally it 
being made with ſo much Juſtice and Reaſon, wherein he hath both 
a Reſpet fo2 his Honour's Family and younger Childzen, 

There is one Objeckton againſt all J have ſaid, which ſeems prima 
facie to carry weight with it; and that is, when the legal Intereſt ts 


come to Henry, and he is Tenant in tail in poſſeſſion, and ſuffers a 


common Recovery, and bars all the Kemainders in tail. 
How can this truſt which is an Acceflary follow Eſtates? 
To which J anſwer firſt, Jf the Truſt had been to follow and wait 


upon the Eſtate, this Objeckion had been the ſtronger; but this truſt 


A future con» 
tingent Inte- 
reſt cannotbe 
barr'd. 


is not abſolutely to waft upon Henry's Eſtate, but ſo long as Duke 
Thomas hath Heirs Male of his Body, and until the Earldom of A. 
come to him, both which are happened, he continues fill Tenant 
in tatl. and pet this Intereſt is determined in the truſts. 
Secondly, this is a future contingent Intereſt that now is hap⸗ 
pened to the younger Brothers, which cannot be barred, and it 


may be reſembled to Pell and Brown's Cale, 2 Cro. 590, 591. 
& 2 * o 


a 
r 
b 
ji 
t 
I 
[ 
a 


ns — 


„ 


. 4 ” „ ” 


Or the Doctrine of Perpetuitics. 


A Man deviſeth his Land to his ſecond Son Thomas and his 
Heirs, and if he die without Jſſue; leaving William his elder Bꝛo⸗ 
ther, then William ſhould have it in Fee; it was avjudged that 
this was a Fee Stmple in Thomas the ſecond, And though regu- 
larly one Fre cannot delcend on another; yet this being a future 
contingent Intereſt that the Devile ok the Fee Simple to William 
his eldeſt Son, was good. 

Another great Queſtion was, Thomas the ſecond Son ſuffered a 
common Recovery, whether this did not bar the future contingent 
poſſibility of William? | 

1 And it was adjudged it did not. 

Nou here is as much a future contingent poſſibility of a Truſt, 
as there was of an Eſtate and moze, and therefoze there is much 
reaſon that the future contingent poſſibility of a Truſt ſhould not be 
barred by a common Recovery, as in that Caſe, And as to that 
which is ſaid, that an Acceſſary cannot be without a Subſtance, and 
the Eſtates of the younger Childzen is to ſucceed, and pet they 
have no p2oper Eſtate, fo2 Henry is now Tenant, ſo as this is a per- 
{onal truſt fo2 the younger Childzen independent of their Eſtates ; 
and ik lo, then clearly this Recovery cannot bar their Eſtates. 

Another reaſon why a Court of Equity ſhould help and interpoſe 
in this Caſe, may be, becauſe the Eſtate fo2 Years was conveyed by 


Marriot tn beach of the Truſt, which a Court of Equity ought to preich of 
maintain and ſuppozt as much as they can. | Truſt re- 


Firſt, Becauſe Marriot and the now Duke are not Purchaſers Cod ag 
£02 a valuable Conſideration. | Equity, | 
Secondly, They came in with pꝛivity, and had notice of the Truff. | 

And J conceive may and will, notwithſtanding theſe Aﬀs, make to make good 
good theſe Truſts fo2 the younger Childzen; and if this be a new neten 
Doubtful Caſe, certainly J conceive it is the ſureſt and ſafeſt wap fo2 made it. 

Aa Court of Equity to make god the intentlon of him that made 
it, and to pzeſerve the Truſt fo2 the younger Childꝛen. 


William Ellis, 26 Feb. 1677: 
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14 The Duke of Norfolk's Caſe, 


De Termino F. Hill. Amo Reg. Car. 2d Regis 
XXXIII & XXXIV Anno Don, 1681. 
Marti 24 die Fan. in Curia Cancellarii. 


Howard, verſus le Duc de Norfolk. & al” 


His day being appointed fo2 Judgment in this Cauſe, the thee 
1 Judges aſliffed the Low Chancello2 at the hearing, viz. the 
Low Chief Juftice Pemberton, the Lozd Chief Juſtice North, and 
the Loꝛd Chief Baron Montague, came fnto the Court of Chancery, 
and delivered their Opinions Seriatim, beginning wirh the Low 
Ehtef Baron Montague, and ſa upwards; after whom the Low 
Ehancelloz alſo delivered his Opinion: The Sum of all the Argu- 
ments, as near as could be taken, were as followeth, 


The Argumewt of the Lord Chief Baron Montague. 


Charles Howard is Plaintiff, and the Duke of Norfolk and 
others are Defenvants. The Plaintiff by his Bill ſ&ks to have 
Execution of a truſt of a term of 200 Pears of the Barony of 
Groſtock, which was made hy Henry Frederick Earl of Arundel, 
and upon the Bill, Anſwers, Och ds, and other Paſſages in this 
_ © Eauſe contained, is this + 

Henry Frederick Earl of Arundel by Leaſe and Releaſe of the 
20th and 21ſt of March, 1647. did ſettle the Barony of Groſtock 
and of Burgh, and ſeveral other Lands to himſelf fo2 Life, then to the 
Counteſs Elizabeth hig Wife foꝛ Lite, and then there is a term crea- 1 
ted fo2 99 years (which we nad not mentian in this Caſe, becauſe it s 
is determined) and after the Death of the Counteſs, there is a t 
term of years limited to my Loꝛd of Dorcheſter and other Truſta's | 
fo2 200 pears, under a truſt to be declared in a D&d of the ſame 
date, with the Releaſe and the limitation of the Jnheritance, after ; 
this term of 200 years, is firſt to Henry Howard now Duke of Nor- 
folk and tge Heirs Males of his Body, then to Mr. Charles How- 
ard the now Plaintiff, Bzother of the ſaid Henry, and ſo to all his 
B2others ſucceively in tail Male, with the laſt Remainder to the 
Earl of and his Þeirs, then by a Dad 21 of March 1647, 
| the Earl declares the truſt of the term of 200 years, reciting firſt 
| the ules of the koꝛmer Dad, and therein ſays, it was intended that 
| the ſaid term ſhould attend the Inheritance, and the Pyofits of the 
| . Barony of ſhould be received fo2 200 years by Henry How- 
| ad now Duke of Norfolk and the Heirs Bales of his Body, ſo 
| long as Low Thomas, eldeſt Son of the ſaid Earl of Arundel, o2 
| any Iſſue Male of his Body ſhould be living; but in caſe he ſhould 

T | die 
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die without Jfſie Male in the Life of Henry Howard, not leaving 
his TUite enſient with a Son, oz in caſe after the death of Thomas 
without Iſſue Male, the Honour of the Earldom of Arundel Gould 
deſcend to Henry Howard, then he and his Jfſues to have no bene- 
fit of this term of 200 years, but it was to deſcend to the other 
B2other Charles Howard the now Plaintiff as hereafter is mention: 
ed; and then comes Now this Indenture witneſſeth, and therein 
the Earl declares that it ſhould be under the Limitations after ſpe- 
cified (viz.) if Thomas Loꝛd Howard had any Jfſlue Male o2 Heirs 
Male of his body (living Henry Howard) then the Truſta's ſhould 
have the commencement of the term in truſt fo2 the ſain Henry How- 
ard, and the heirs Males of his body, till ſuch time as the Earldom 
ſhould come to Henry Howard, by the death of Thomas without 
Þeirs Bales of his body, and after to the other Bꝛothers ſucceſ- 
fively, and the Heirs Males of their Bodies; and then doth divide 
the other Banozs with croſs Remainders to the five Bzothers, then 
the Caſe goes on thug; the Earl of Arundel dies in tima in 1652, 
Elizabeth the Counteſs dies in 1673, then in 1675, my Lozd of 
Dorcheſter, the ſurviving Truſtee, aligns the Term to one Marriot, 
he aligns it to the now Duke of Nortolk, and the Ouke the 24th 
of Octob. 1675, by Bargain and Sale makes a Tenant to the Pze- 
cipe, and then a Recovery is ſuffered, and the Ales of that Recovery 
25th of October are declared to be to the Duke and his Heirs. 
Then Tho. Howard the fozmer Duke died without Jſſue, Having 
never been married, and that is in the year 1677. whereby the Þo- 
nour came to the now Duke, and ſo the Plainiiff's Bill is to have 
execution of the truſt of the term of the Barony of to the 
uſe of himſelf and the Heirs Males of his body. This J conceive 
was oppoſed by the Counſel fo2 the Defendant upon theſe G2zounds : 

1. That by the Aſſignment made by Marriot to my Lozd Duke 
Henry, the term was ſurrendred and quite gone. 
2. Theſecond ground was the common Recovery ſuffered, which 
they ſay barred the remainders which the other Bꝛothers had, and 
ſa alſo would be a bar to the truſt of this term. 

3. And the other ground was, that the truſt of a term to Henry 
and the Heirs Males of his Body, until by the death of Thomas 
without Iſſue, the Earldom ſhould deſcend upon him, and then to 
Charles, is a void Limitation of the Remainder, 

As to the firſt, that by the alignment of Marriot to Henry How- 
ard, the whole term wag ſurrendzed; and being ſo ſurrendzed, hath , may 
no exiſtence at all that J find, but was barely mentioned, and I! be curren- 
think cannot be ſtood upon; for this the term by the lurrender is ger by | 
gone indeed and merged in the Inheritance, pet the truſt of that ge in 
term remains in Equity; and if this truſt be deſtroped by Him that che Inberi- 
had it afligned to him, this Court has full power to ſet it up again, Tg Ver tbe 
and to deere the term to him to whom it did belong, aꝛ a recom- iv in 
pence fo? it, therefaze J think that Kands not at all as à point in Equiry, an" 
the Cale, m as an objedian in the wap. | | as may ſet it up 

again. 
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As to the next thing, the common Recovery now ſuffered by the 
now Duke, that doth bar the remainders to the other Bꝛothers; 
A 2 6 and lo alſo the truſt of this term: That J conceive to beſo, in caſe 
j101vs 0 this can be interpreted to be a term to attend the Inheritance; and 
barr'd by indeed in the reciting part, the Deed doth ſeem to ſay, that it was 
Recovery, intended to attend the Inheritance. But by that part of the Dad 
which followeth after (now this Indenture witnefſeth ) there it is 
limited, that the term ſhould be to Henry Howard and the Heirs 
Males of his Body, until ſuch time as the Honour of the Earl of 
Arundel by his elder Bꝛothers death without Ide, ſhould come ta 
him; then to tbe Plaintiff, which doth convey the Eſtate of the 
term in a different Chanel, from that in which the Inheritance is 
ſettled ; and taking this Dad altogether, it doth limit this term in 
ſuch various Eſtates, that it can no way be conſtrued to be a term at- 
tending the Inheritance; and then, J conceive, the recovery doth 
not bar the truſt, fo2 the recovery would bar rhe incident to any E- 
but nora ſtate, as this would do here, if it attended the Inheritance; but be- 
tmiog'05, ing onſy a term in G2ols, and a collateral thing, J conceive the re⸗ 
ral thing. coverp has no operation to bar the truſt in the term. Then the Caſe 
ſingly depends upon the third point, whether the Truſt ofa term thus 
limited to Henry Howard and the Heirs ales of his body until his 
Brother die without Jfſue, whereby the Honour came to him with 
ſuch contingent Remainders over, be a gosd Limitation, this is the 
Queſtion, and ſo in ſhozt the Caſe is thus: A Term of two Hundzed 
'vears is granted in truſt, that Henry Howard and the Heirs Bales 
of his body ſhall receive the P2ofits until Thomas die without Jiſte 
Male of his body, and then to Charles Howard, and the Heirs Male 
of his body: And tn this caſe, J am of Opinion, that theſe Limita- 
tions to the younger B2others upon this Contingency, are abſo- 
lutely void in the firſt Creation, and are gone without the Surren- 
der; and that upon this Recovery Henry Howard, nom Duke of 
Norfolk, ought to have the truſt of the whole Term. 
The Expoſitions of Devizes of Terms, o2 the Dilpoſitions of the 
truſt of terms, have pꝛoceeded by many ſteps to higher degrees 
than was at firſt thought of by the makers. Jt would be too long 
to give a diſtin Hiſtoy of it; but it is ſo plain, that it is now a re- 
ſolved and decreed thing and ſettled, therckoze it were in vain to tell 


The Deviſe pou the Steps taken towards it. That the Devize of a term, and 


ot + 7erm, the limitation of the truſt of a term to one and the Heirs of his body 


and Limita- 


tion of the Is good, though Burgeſſe g Caſe was only fo2 Life, the Caſes are ve- 
Truſtof a ry full in it. On the other fide, where there is a Limitation of a 


Term to one 


1nd the heirs Term to one and the Hetrs of his body, there a poſitive Limitation 


of his Body, of the Eſtate over, after his death without Jſſue, that J think alſo is 
22 as fully declared to be votd. J ſhall not cite Caſes at large, bur ott- 


zut a Limita- 


tion over af- ly thole Points and Erpreſſtons in them which are pecultar and per⸗ 
ter his Death tinent to this purpoſe: there is Jinkins and Kenniſh's Caſe, J think 


without If- 


ſue, void. It was in the Exchequer, there it was laid, it was ſuch a total Dil⸗ 


poſition of the term, to limit it to one and his Peirs Males, that it 
| 2 ou 
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would not admit of a Limitation over, but adjudged to be void: So 

in my Low Roll's Abzidgments, 1 Parc Tit. Deviſe fol. 611. 11 

Car. 1. Leventhorp and Aſhby's Caſe B. R. It is ſaid, that the Re- 

mainder ok a term to C. after it is limited to B. and the Þeirs 

Mates of his Body, is a void Remainder; and fol. 613. he puts 

down the Reaſon why the Kemainder is void, becauſe the Limita- 

tion to one and the Heirs Males of his Body is a full Diſpoſition 

of the Term. And if ſuch Limitations over were permitted, it 

would create Perpetuities, which the Law doth abhoz. | 
Sanders and Corniſhe's Caſe, Croke fol. 230. There it is reſolved, Limiration 

that the Ocviſe of a Term in (ſuch a manner with Limitations after N * von 

one another, to make a perpetuity, cannot be god: Foz, ſays the th Te 

Book, to limit a poſſibility, and to limit the Remainder of a term, »b c 

after a dying without Iſſue, ſtands not with the Rules ofthe Law. Now „ gg.“ 

to bzing this Cale within theſe Rules, that if there be a Truſt of a bor wich irs 

term to a Yan and the Heirs of his body, no Limitation can be over. Rule 

J [ay then, if this Eſtate be ſo limited to my Low Ouke by the name 

of Henry Howard, the other will follow when there is a Limitation 

in tail, (though it cannot be p2operly ſtiled in tail of a Term, yet it Term cho 

is a Diſpoſition of that Cerm as long as the Tail laſts) then there nor properly 

can be no Limitation over. And as to that J think, as the Ded is 2 

penned, it may well be ſtood upon, that here is an Eſtate given to ation of the 

Henry and the Hcirs Males of his body: Fo2 though the Dad ſays, Term a510ng 

until by the death of Thomas without Jfſue, the Earldom of Arundel b Tl 

ſhall deſcend upon him; pet the firſt Limitatfon, J think, ſhall ſtop at 

the Peirs Male of his Body, and the Remainder over ſhall be then 

void. But J will not ſtand upon that, becauſe J think J ſhall not 

need it, but admit (until by the failure of the Tſſue of Thomas the 

Earldom'come to him) makes it not an Eftate to Henry and the 

Heirs of his body direfly, yet it Rives an Effate to him and the 

Heirs of his body, as long as Thomas hag any Iſſue of his body, and 

that J count to be all one as to the Operation of Law; fozeach of the 

Eſtateg muſt determine upon the Perſon's dying without Jfſuc, which 

is too remote a Condition to limit the Remainders of a Term upon. 

And this until he die without Jflue, and as long as he ſhall have Iſſue. 

are terms Spnonimous in my Opinion; and ſo, it being a Limita- 

tion to him and his Heirs of his Body. as long as Thomas lideth, 

and hath Jſſue of his body, it cannot be limited over, and the rather 

upon comparing the koꝛmer part of the Deed, where there is an Ex⸗ 

pꝛeſſion, that it was intended the Eftate ſhould remain in my now 

Loꝛd Duke; ſo long as Thomas lived, 02 had any Jfſue of his body. limitstion 

Therefoze, I ſay, there being in my opinion no difference as to ope- O Men and 

ration of Law, between the Limitations to a Man and the Heirs 5 

of his own body, and to a Man and the Heirs of his body during to Mz" and 

the life of another, and the Heirs of his body, there can be no dif- de 6 of | 

ference in the Relolution. It is as poſſible a diſpoſition of the Term nn. the Life 

during the continuance of an Intail as the other, and therefoze no of ⸗aocher 

Remainder can be limited over. TW Bates 


of his Body, 
F Blit no difference. 


— — — 
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But now the doubt in this Caſe, that is made, arileth upon this 


Point, that this Limitation over to the Bzothers, is upon a meer 
Contingency, and whether that be good, J think, is the main Que: 


Co Ja. 459. ſtion. And truly upon the reaſons of Child and Baily's Caſe, J can-- 


not think it is a good Limitation; that Caſe has been ſo often re- 


o2ted, that J need not put it at large. Jn ſhozt, this ft was; A 
Devile by A. of a Term to William his eldeſt Son and his Aſſigns; 
aud if he die without Jſſne, then ta Thomas his youngeſt Son: there 
the Judges of the King's-Bench did firſt deliver their Opinion, that 
this was a void Limitation to Thomas. And after it came into the 
Ercheguer-Chamber, and there, by the Opinion of ten Judges, it 
was affirmed, and the reaſons of the Judgment are not what was al- 
[edged at the bar in this Cauſe; but they went upon the ground, be⸗ 
cauſe thereby a perpetuity would enſue ;/ and that which was obfer- 
ved by one of the Councel, that the Term was given to him and his 
Aſligns, was only an Anſwer to a Caſe put in the Argument upon 
Child and Baily's Caſe, which was the Caſe of Rhetorick and Chap- 
Ceo. J. 461. Pell, Hill 9. Jac. R. 889. B. R. which was cited by my Loyd Chief 
Baron Tanfield, againſt the reſolution of Child and Baily's Caſe, to 
difference it from the Cale then befoze them. And though it was 
urged in Child and Baily's Caſe, that it was given upon a Contin- 
gency to the younger Son, which would ſoon be determined, and end 
in a ſhoꝛt time; yet that weighed not with the Judges, but that they 
tuled it to be a void Limitation; and J met lately with a Judgment in 


ATerm1i- the Common-pleas, which croſſeth the Cale of Rhetorick! and 


8 Chappell; it was Hill. 3 1. and 32 Car. 2. Reg. 1615. Gibſon's and 


upon the Sanders's Caſe; Matthews poſſeſſed of a long term of years, having 


Sons dying Iſſue a Son and thre Daughters, makes his U ill, and deviſes his 


without li- 


ſe, the Son Chattel-Leaſes to his Son; and ik that Son die bekoze Marriage, 02 
dies without After Marriage without Iſſue, that then they ſhouid go to the Daugh⸗ 
_ => ters. The Son doth marry, and dieth without Jſlue, the Daughters 
Deuph'*'s his Executrixes, againſt whom an Ation of Debt is bꝛought upon a 
trixes, the Bond, they plead no Aﬀets ; and upon a ſpeciai Cicrdit, theQueſtion 
Term Aſlets. heing whether this were Aſſets in their hands, it was adjudged it was. 
In the repoꝛt of that Caſe, there are many expꝛeſſions of the Courts 
unwillingneſs to extend theſe Oeviſes and Diſpoſitions of Terms, 

further than the Judges had gone already. The authozity of this Caſe 

doth much ſtrengthen the authozity of Baily's Caſe,” becauſe it doth 

thwart and oppoſe the Judgment in Rhetorick and Chappell's Caſe. 

There was alſo ſtarted at the Bar in Pell and Browns Cale, that 

a Fee upon a Fee, ariſing upon ſuch a pzorimate Contingencp, as 

might happen in ſa ſhozt a time as a Life, was a god Limitation. 

It is very true, that Caſe is ſo adjudged; but J think there might 

be luch reaſon of difference urged betw#n the Diſpoſition of a 
F&-Simple and of a Term; foꝛ a Fee map be qualified as to a 

Man and his Heirs until a Marriage take effett; but the qualifying 

of a diſpoſition of a Term cannot be, becaule when once a Term 


* 


is given, the qualification comes too late. 
| 2 
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A do think that there haue been Cale in this Court, wherea Term 
has been limiten to one and the Heirs ales af his Body, upon a 
Contingency, to happen firſt with Limitations quer, if that Con- 
tin gent y do not happen, that has been a good Limitation. As thus: 
N it be limited to the Cite foz Life, and then ta the eldeſt Son, if 
he overivive his Mother and the Hei rg Wales of his Body, the Re- 
mainder over to a pounger Son, there if the eldeſt Son die in the 
Like of the Mother, the Limitation ta the ſecand Son map be good. 
But ik there be an inſtant Eſlate⸗tail created. upon a Term, with 
Remainders over, though there be a Contingency as to the Erpeita- 
tions of him in the Remainder, yet there is ſuch a total Oiſpoſition 
of the Term, as after which no Limitations of a Term can be. 
Foz that Objeckion out of Pell and Brown's Cafe, there is no ſuch 
tire Foundation to build upon in the Point of a Term, becauſe that 
Cale it ſelf has been controverted ſince that Judgment given, in 
a Caſe between Jay and Jay, in Stiles's Reports, 258 and 274, 
Trinit. 1651, fol. 258. Tis thus: A Man lecized in Fee deviſed it 
to one and his Heirs; and if he die during the Life of his Bother, 
the Remainder to another and his peirs. | | 
There is no Opinion given; but Rolls Chief Julice ſaid, A Limf- Limicecion of 
tation of an Inheritance after an abſolute Fee-fimple, is not a god tee. 5 
Limitation, becauſe this would be to make a Perpetuitp, which the bwoſuce Pe- 
Law will not admit; but if it be upon a contingent Fee⸗ſimple, it ſiwple, not 
is otherwiſe : But fol. 274, where it is ſpoken to again by Latch, — 4 
he argued, that it was not a good Limitation ; and though be doth cingenr Fee- 
cite and confels Pell and Brown's Caſe tg be adjudged quite contra- bels. 
ry to what he argued, yet he tells you, that the Judges did find ſuch 
Jnconventiences ariſing upon it, that the Court was divided upon a 
like Caſe; and ſays further, that within nine years after that Judg⸗ 
ment, 21 Jac. it was made a flat Quety in the Serjeant's Caſe ; and 
adds moꝛeo ver, that it hath been ever ſince dilputable, and cites a 
Cale, and gives you a Roll, but not the Parties Names, Mich. 37 
and 38 Eliz. C. B. Rol. 1149. wherein, {aps the Book, after ſo⸗ 
lemn Arguments both at Bar and Bench, it was apjudged quite com- 
trary ta Pell and Brown's Caſe: But admit that Caſe to be, good 
Law, where will you ſtop, if ygu admit the Limitation of a Term af- 
ter an Eſlate⸗tail, where ſhall it end? Foz if after one, it may as 
well be after two; and if after two, then as well after twenty; kaz it 
may be ſaid, if he die within 20 Pears without Jfle, and ſo if within 
100; and there will be no end; and ſo a Perpetuity will follow, It 
was ſaid at the Bar, it will be hard to fruſtrate the Intention of 
the Parties: To that J anfwer, Intentions of Parties not 10. 0 latention of 
to Law, are not to be regarded, It was the Intention in (mild eg e 
and Baily's Caſe, that the younger Son you have it; aup ſo in La, are nor 
Barge(s's Caſe, it was the Intention the Daughter Mould have it; 3 
nd fo in Gibſon's and Sommers g Cale, it mas intended kor the 
aughters; pet all theſe Intentious wert rejecked; and ther etoze as 


— 
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ta that, it is not at all to weigh any thing in the Cale. 
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It has allo been objetted, but then here is a contingency that has 
actually happen d upon Thomas's death without Jſſte, and fo the 
Honour is come to Henry, I ſay the happening of the Contingency 


is no ground to judge. hi | 

The Limitation good upon it, was not good ff the other Limi- 
tation had ſtood out, and that J concetve is our Caſe. So then 
fo2 that J think theſe Expoſitions have gone already as far as they 
can; fo2 my part J cannot extend it any further, and therefoze J 
conceive in this Cale, the Plaintiff has no Right to this Term, 


but the Decree ought to be made ko the Dekendants. 


S 4s „ 0 8 
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The Argument of the Lord Chief Juſtice North. 


Shall not trouble pour Lowſhip to repeat the Caſe again, fo? it 

has been truly opened by my Lozd Chief Baron, noꝛ ſhall J trouble 
you with any long Argument, becauſe J think there is but one point 
in the Caſe, and that a ſhozt one: The only point is this, Whether 


The only this contingent Truſt of a Term limited to Charles, upon the dying 
Point. of Thomas without Jflue Male, whereby the Honour did deſcend to 


Henry, be good in point of Creation and Limitation; koꝛ the other 
two points will not trouble the Cale: Foꝛ as to that point of the 
Recovery, in caſe this be not a good Limitation in point of Cre- 
ation, it will make nothing in the Caſe, fo? it is gone without the 
Recovery. In caſe it be good in point of Creation, the Recovery 
will do nothing; fo2 that ſuppoſeth it to go along with the Jnhert- 
tance : And ik this take effe, then it will ſuffer no pꝛejudice by the 
Recovery. Then fo? the Alignment of Marriot to the Duke, that 
ſignifieth nothing in the Caſe; it doth indeed ſhew, that if your Low- 
thip ſhall decree this Cauſe fo? the Plaintiff, then he hath committed 

a beach of Truſt; but if fo2 the Oefendant, then it is of no weight 

at all. Jf the Law be fo2 the Plaintiff, then he muſt anſwer fo2 this 
beach of Truff, and ſo muſt the Duke; fo? it is a Surrender to a 
perſon that had notice of the Truſt. So that the Queſtion is bare- 

ly upon that ſingle firſt Point, whether it be a good Limitation upon 
the Contingency to Charles, this which they call a ſpzinging Truſt. 
Mp Lozd, J take the Rules of this Court, in caſes of Truſts of 
The Kulesof Terms, to be the ſame with Rules of Law in Deviſes of Terms: 


Law to pic- 


Vent Pcrpe- Fon J Conceive the Rules of Law to pꝛevent Perpetuities, are the po- 


 ruicies are ty of the Ring dom, and ought to take place in this Court, as well 


Fo Ks of ag any other Court. So I take it then, that the Truſt'of a Term 

ehm ts as much a Chattel, and under the conſideration ok this Court, 

N as the Term it ſelf; and therekoze J cannot ſee, why the Truſt of a 

Trrm upon a voluntary Settlement, ſhould be carried further in a 

Court of Equity, than the-Deviſe of a Term in the Coney of 
JFF ²˙· eSeacct ,ommon 


s 
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Common Law. It is true, where there is a long Term in being A long term 
upon Moꝛztgage, and as a ſecurity which is determined, it is of n 
great conveniencp that it ſhould be kept on foot to pꝛotec the In⸗ kepe nh 
heritance ; and lo it will lie ſtill to wait upon the Inheritance, and proce be 
thereupon in many Deſcents it will go from Heir to Heir, and that N 
upan a particular conſideration, to attend and pzotex the Inheri⸗ on it. 
tance: But fo2 a meer Chattel to go from Heir to Heir, is not 
the ſame caſe ; no2 do J ſee any reaſon why this Court ſhould carry 
ſuch a Chattel any further, than Deviles of Terms are carried at 
Cemmen Lam. 
Now let us \ſ&, and a little conſider, what thoſe Rules are, and 
how they are appliable to this Caſe: Jn both caſes a Term may 
be limited fo2itfe to one, with Remainders over, though in the bare 
 conlſidcration of Law, an Eſtate fo? life is a greater Eſtate than a 
term fo2 years; but in caſe of an Eſtate-tail there can be no ſuch 
th.ng; therefore in Burgeſs g Caſe, the Truſt of a Term is limited to Mod. Rep. 
A. ko Life, the Remainder to his TUtfe fo2 life, the Remainder to the 
firſt. ſecond, and other Sons ſucceſſively, and the Jſſue of their bo- 
dies: and fo2 default of ſuch Jfſue, to the Daughters of A. and 
their Iſſue, the Remainder to the right Heirs of A. A. had no Son 
at that time living, no2 after 3 but the Remainder over was to the 
Daughter of A. in being. It was ſtrongly urged, that the Daugh⸗ 
ter ſhould have the Truſt veſted in her, and that the Truſt fo2 the 
Daughter ſhould-clofe with the Eſtate foz life till A. ſhould have a 
Son. But becaule there was a Limitation to the firſt Son of A. 
and the Iſſue of his body, and the Remainder of the Daughter was 
but to take place, after that Son died without Jiſue, and fo the 
others though it was not to a Son then in being. But his Eſtate 
was in contingencies which did never happen, yet the Court did 
not allow of any ſuch thing, as any Remainder that the Daughter 
ſhould have, but made a Decree fo2 the Execution of the Devile; 
ſo that it is clcar, there can be no dire Remainder of the Truſt 
of a Term upon an Eſtate-tail. | ; 
The Queſtion then is, whether there can be any contingent Re- 
mainder fo? this, fo2 this Caſe depends upon that conſideration; i. e. 
it is limited upon a Contingency, ik ſuch, a thing ſhould happen in 
the life of a Man, and ſo it is a ſpzinging Truſt and good that way. 
Mp Lozd, J take it in this caſe, where there can be no diret Ke- 1 m_ 
mainder, there can be no contingent Remainder, though it happen d xn. 
never (o ſoon: Therefoze, if a Term be limited to one and Hig der, chere can 
Heirs of his body, and he die without Illue of his body within two oc. 
pears, the Kemainder over, there can be no ſuch Remainder limited 3 De- 
at all, and therefoze no contingent Remainder ; fo2 this Kemain- n d infra. 
der is limited at the end of an Jntail, and that is ſo remote a con- 
ſideration, that as the Law will not ſuffer a dire# Remainder upon 
it, ſo upon a Contingency neither. 
Now in this Caſe there is only this difference, if the Eſtate⸗tail 
in this Term had hern limited to = Low Maltravers, as tis here 


co 
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to Henry Howard and the Heirs of his body; and if he die without 

Iſſue in the like of Henry, &c.' then the Remainder over, then it had 

ban clear the Contingency. had been limited upon the erpiring of 

the Intail; and though it be faid that it expires within the compaſs 

ol the life of a Man, yet that helps not in rhis Cale at all, as J con- 

ceive; fo2 J will put a Cale upon a Fee-ſimple (upon Pell and 

Brown's Caſe.) A Man limits an Eſtate in Fee⸗ſimple to a Man 

and his Heirs, and it he die without Heirs during the like of J. 8. 

then to J. D. this is void, and the Loꝛd ſhall have it by Eſcheat, and 

that (though it be bzought within the compals of the like of a Man) 

ſhall never be a good Limitation £ And if that Caſe ok Pell and 

Brown had bern, that a Man deviſed Land to a Man and his 

Heirs, whereby it would appear, tbat it was intended the Deviſe 

ſhould have had a Fee-ſimple, with a Remainder dver upon a Con⸗ 

A Man's dy. fingenicy; J take it, this could not be good by way of erecutozy 
: g withour Deutile, becauſe a Man's dying without Heirs, which to loſe his F&- 
Pieirs, in the ſimple he muſt do, comes not under the intention of the Law as of 
the Law, no @ Contingencp. An Eſtate fo? life, in the judgment of the Law, is 
contingency ok longer duration than a Term koꝛ years; and the Rule in Child 
fr Life is of AND Baily's Cale is firm, that the expiring of the Limitation of a 
longer dure. Term in Tail without the life of a Man, will not make good a Lt- 
Ju geen e Mitation of the Remainder over, which J hold to be a good Rule, 
av chan a AND the reaſon ok it, J conceive, will reach to this Cale: Fo2 what 
Term for is the difference? here is a Contingency indeed: but it is to have 
PER an Eſtate⸗tail expire within one Life, which J take to be the ſame 
caſe. Suppoſe the Term had ben limited to Henry and the Heirs 
Males of his body, ſo long as Thomas ſhall have Heirs Male of 

his body, that would ſure have cut off the Kemainder ; and what 
is the difference? Fo2 it Toth depend upon Thomas dying without 

Iſſue, whereby the Earldom ſhould deſcend, then when it is limited 

to Henry and the Heirs Bales of his body. And if Thomas die 
without Tfſue in the life of Benry, then over, this can no moꝛe abꝛidge 
it, than if he had ſaid, if Henry die without Jfſuc during the Life of 
another Man. 1 9137071 | | 13 

So that I think, the whole Term is twallowed in the Eſtate⸗tail 

Upon this conſideration, and chere can be no Remainder of it, no 
erecutow Deviſe, no2 any ſpunging Truſt to Charles upon this 
Contingency ; and, my Lozd, upon that Reaſon, J think this Set- 

_  tlement kalls, and is diſappointed as to the younger B2others. 

1 he Lay Fk it hadben limited to Henry fo2 Life only, and no further, then 
finder di. let the Contingency have been what it would, that were to happen 
realy upon in his Life, if complicates with ſeveral Alcendents, pet it ſhould be 
1 8 57 ſtood in Remainder, becauſe the Law doth allow a Remainder directly 
on z Contin- upon an Effate foꝛ Life; and ſo it would alto in Contingency if that 
gency, unleſs were tu happen during the continuance of the particular Eſtate: 
„ But J take this to be a ſtep further than any of our Reſolutions in 
the continu- La habe gone pet, and theretoꝛe J cannot ſee reaſon to extend the 

ance of the Expoſition any further; but am ot opinion it fails in point of Limita- 


particular 


Eſtate. tion, and ought to be decreed fo2the Dekendant. The 
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| 5 The Lord Chief Tultice Pembertons Opinion. J. 


J Ned not trouble your Lozdchip with opening the Cale, the 

7 truth is, it is in ſhozt no moze than thus: My Low Ditke of 
Norfolk's Father, the Earl of Arundel, having created an Eftate 

fo2 200 years, and ſettled the Inheritance by one Dad in tail to him⸗ 

ſeff fo life; and after to his Lady fo2 Life; and then to his Son, 

and the Heirs Males of his body; and fo2 default of ſuch Iſſue, to 

the other Son Charles, and the Heirs Males of his body, with ſeve- 

ral Remainders over. Then by another Dad, he does declare the 

Truſts of this term of 200 years, which being to Henry and the 

Heirs ales of his body, till my Low Maltravers die without Tie 

Male, and the Earldom deſcend to mp now Lozd Duke; and akter 

e determination of that Eſtate, ik he ſhall die without Jſſue Male, 

then to come to Charles and the Heirs Males of his body, whether 

this be a good Remainder to Charles is tbe Queſtion. Foz as to 

any thing of the Recovery 02 the Aſſignment, J ſhall put it quite out 

of the Caſe, and do not think it will have any Jnflnence upon the Caſe 

as it lies befoze us. And indeed J do firſt think that the Earl of A- 

rundel did certatnly deſign, that if my Lowd Maltravers ſhould die 

w'thout Illue Male, whereby the Honour of the Family ſhould come 

to my Lod Duke that now is, Charles ſhould have this Eſtate ; any 

his intentions are manifeſt by creating this Term, which could be 

of no other uſe but to carry over this Eſtate to Charles a younger 

Son, upon the elder Son's dying without Iſſue. And J do think 

truly that this was but a reaſonable Intention of the Father; fo? 

there being to come with the Earldom a great Eſtate that would 

fo well ſupport it, it was reaſon, and the younger Sons might er⸗ 

peft it, that their Foztunes might be ſomewhat advanced by their 

Father in caſe it ſhould ſo happen. It was a reaſonable erpeca- 

tion in them; and truly J think it was the plain intention of the row chis 
Earl. And there is no great queſtion but it might have been made 2 8 1 
ood and effeitual by the limitation of two Terme; Foz if one m 0. 
Term had been limited to determine upon the death of Thomas 

without Iſſue, and that to be fo2 the now Duke of Norfolk, and ano- 

ther Term then to commence and go over to Charles, that would 
certainly have been good, and carried the Eſtate to Charles upon that 
Contingeney; but as this Caſe now is, J do think that this way that 

rs now taken is not a good noꝛ a right wap; fo? Þ take this Limita- 

tion to Charles to be void in Taw. And as to that, J know there is Terms in 
a famous difference ok limiting Terms that are in G2ols, and C canner 
Terms that attend the Inheritance. As to Terms that are in Remainder... 
Goſs, J think ft will be granted (becanſe it hath been lettled lo 8%, Terms 
often) they are not capable ot 1imitation'ts one after the death ea 
of one trithout Jfſue; foz fo are all the Caſes that have been dance. 
cited. J think further, it is as clear, that upon Terms attendant 

upon an Inheritance, there map be ſuth a Limitation, to wit, = 

4 : 


- = w 
_ 8 te ee — 
— ——— — 
Y * co uw 
_— — — 
= 


— — 


24 The Duke of Nortolk's Cale, 6 


a Term that waits upon an Inheritance after the death of one with- 
out Tſſue, may go over to another: But then it is capable of ſuch . 
a Limitation in that Caſe, with this Reſtriction; that is, if the Jn- 
heritance be ſo limited; fo2 though it be attendant ever ſo much upon 
the Inheritance, yet that attendance cannot make it capable. of ano- 
The Diverſi- ther Limitation than that Inheritance is capable of : Fo2 if J have 
25 this an Eſtate in Fee-ſimple, and have the Truſt of a Term attendant 
7 upon that, and J will let the Eſtate of Inheritance deſcend to mp 
Son, J cannot in this Cale (though the Term be attendant) limit 
it, that if my Son die without Jſiſue, that Term ſhall go over; it 
is not capable of any Fozeign Limitation whatſoever; fo2 as to that, 
it is a Term in Gols, it hath not the quality of a Term attendant 
upon the Inheritance at all; fo? firſt, it would fail of an Inheritance, 
and a Free-hold to ſuppozt it, and further than a Term can be ſup- 
po2ted with a like Eſtate of Inheritance; it will fail to be a Term 
attendant upon the Inheritance. Now here the Eſtate of Inheri⸗ 
tance is limited to Henry and the Heirs Bales of his Body, with 
Rematnders to Charles and the Þeirs Males of his Body. Mom 
thus the Term ts capable of a Limitation to Henry and the Hetrs 
Males of his Body: And fo2 want of ſuch Jflue, to Charles and the 
Heirs Males of his Body; becauſe it hath an Inheritance, on which 
it depends, to go along with it and ſuppozt it. But to take this 
out of its right Courſe and Chanel, and put another Limitation 
upon it: That upon the dying of Thomas without Jfſue, whereby 
the Earldom ſhall deſcend, this ſhall go over to Charles; alas it 
cannot be, becauſe it hath no Free-hold o2 Inheritance to ſupport it. 
And then beſides, it could not have that Reaſon that the Law in- 
tends fo? its permitting ſuch Limitations to Terms attending the 
Inheritance; fo2 J take it, the Reaſon why Terms are admitted to 
be attendant upon the Jnheritance, aud to be capable of Limitations 
to go along with the Jnheritance, is the relation they have to the Jn- 
heritance; and becauſe it is fo2 the Benefit of the Inheritance, and 
that J conceive was the only Reaſon that at firſt guided theſe Judg- 
ments of the Court of Chancery, that theſe Terms ſhould be ad- 
mitted to wait upon the Inheritance to p2otet it; when Boztgages 
were made in foyer Times by Feoffments, upon condition of pay- 
ment of Boney, we hear of none of theſe Terms. But in the lat- 
ter part of Queen Elizabeth's time, and ſince, the wap of limiting 
Terms in Moꝛtgages came up in uſe, and then upon the buying of 
Inheritances came in the Truſt of theſe Terms; and they that 
purchaſed were adviſed. to keep thoſe Terms on foot, to pꝛotec᷑ their 
purchaſed Jitheritance. 
J muſt look upon this indeed as a new Caſe of Novel Invention; 
fo2 in truth J think it is Prime Impreſſionis, and none of the fozmer 
Caſes have been exactly the ſame : Foz this Term here does partake 
ſomewhat of a Term in G2ols; and ſomewhat of a Term attendant 
upon an Inheritance; and it there ſhould be ſuch a Limitation admit- 
ted, ſuch a Fozeign Limitation as this is, (I call it Fozeign, * 
| | 4 | 
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it is not that wbich goes along with the Inheritance.) If that be al⸗ 
towed, we know not what Juventions map grom upon this; fa 
know Mens Bains are fruitful in Inventions, as we my ſw; in 
Matthew Manning's Cale. It was not fozeſeen noz thought, when 
that Judgment was given, what would be the Conſequence dohen aner 
there was an Allowance of the Limitation of a Term after the dearh 
of a Perſon, p2eſently it was diſcerned, there was the ſame Reaſon 
foꝛ after twenty Mens Lives as after one; and fo then it was held 
and agrad, that lo long as the Limitation excaded not Lives in 
being at the creation of the Eſtate, it ſhould extend lo far. That 
came to grow upon them then; and now if this be admitted, ng 
Man can fozelee what an ill Effeck ſuch an ill Allowance might have 
there, might ſuch Limitations come in as would incumber Efates 
and mightily entangle Lands. 755 | 
This is certain, ſuch an allowed Limitation would add a greater 
Check to Eſtates than was ever made by Limitations of Inheritance: 
Foz when an Eſtate of Inheritance was limited to a Man and his 
Peirg Malcs of his Body, with Remainders over, and a Term was 
limited accoꝛdingly to wait upon the Inheritance: In that Caſe, he 
that had the firſt Eſtate⸗tail, had full power over the Term, to alie⸗ 
nate it if he pleaſed; fo2 it is not an Eſtate within the Statute De 
Donis; and J doubt not that had a great Influence upon the Judges, 
when they made the difference between Terms fo2 Years in G2ofs, 
and Terms attendant upon the Inheritance. Fo2 Terms in G2oſs, 
they could not be alienated in ſuch a Caſe; but Terms attending 
upon the Inheritance, though under fuch Limitations, the Parties 
could alien them. 22 
„But now ik this Limitation in queſtton were god, then Henry 
could not part with it, becaule it is to him and his Heirs Bales of 
his Body, under a collateral Liniitation of his B2other's dying with- 
out Iſſue, and the Earldom deſcending to himſelf, and then his E- 
ſlate was to determine, and ſo it would fetter that which ik it had 
been a Term attendant, &c. would have been alienable. 
J have ſeen the time often when they have refuſed to carry Caſes 
further than the Pꝛecedents have been in fozmer times; and perad- 


venture it would be dangerous if we ſhould do ſo here; and it (rems 


to me to be an odd kind of Eſtate, as this Limitation makes it; 
and ik ſuch a Conſirution, as the Plaintiff would have, thoutd be 
made, it would being it under a great uncertainty. To take this 
Eſtate as it ſtands in Henry and the Heirs Males of his Body, it is 
by this Limitation made, and ſo indeed J think it is, a Term that 
waits upon the Inheritance: But if this that is contended faꝛ be ad 
mitted to be a god Limitation upon the Contingency of Thomas's 
dylng without Jfſue Male, then the Eftate in Charles mould be a 
Term in groſs, fo2 it hath no Inheritance toattend upon. Then ſup⸗ 
pou Henry had died without Iſſue Male in Charles's Life time, then it 
t 


a Term attendant upon the Inheritance again, If Charles die in 
the Life of Henry, it goeth to the Executoꝛs. If Henry in the Life 
Charles, it goes to the Heirs. 9 There- 
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Therefoze J think that this Eſtate being limited in another way, 
and being it would endure a ſtrain further than any yet has been at- 
tempted, and it being to commence upon Thomas's dying without 
Jſſue Male, and not attendant upon any Inheritance, it fs ſuch an 
Eſtate as the Law cannot allow of, but void in Limitation and Crea- 
tion; and ſo J take it the Plaintiff's Bill ought to be diſmiſſed, 
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t bis is the Caſe. The Plaintiff, by his Bill, demands the 
| | Benefit of a Term fo2 Two hundzed Peers, in the Barony 
of Groſtock, upon theſe Settlements. 


Henry Frederick, late Earl of Arundel and Surrey, Father of the 


Plaintiff and Defendant, had Jfſue, Thomas, Henry, Charles, Ed- 
ward, Francis and Bernard; and a Daughter, the Lady Katharine: 
Thomas Low Maltravers, his eldeſt Son, was Non compos Men- 


tis, and care is taken to ſettle the Eſtate and Family, as well as the 


preſent Circumſtances will admit. And thereupon there are two In⸗ 
dentures dꝛawn, and they are both of the lame Date. The one is an 
Indenture between the Earl of Arundel of the one part; and the 
Duke of Richmond, the Barqueſs of Dorcheſter, Edward Low 
Howard of Eaſtcricke, and Sir Thomas Hatton of the other part: 
It bears Date the Twenty firſt Day of March, 1647. Thereby an 
Eſtate is conveyed to them and their Heirs; To theſe Uſes: To the 
uſe of the Earl fo2 his Life. | 

After that to the Counteſs his TUife fo2 her Life, with power to 
make a Leaſe fo2 21 Pears, reſerving the ancient Rents. 

The Remainder fo2 200 Pears to thoſe Truſtees, and that upon 
ſuch Truſts, as by another Jndenture, intended to bear date the 
ſame Day, the Earl ſhould limit and declare; and then the Remainder 
of the Lands are to the uſe of Henry, and the Heirs Males of his 
Body begotten, with like Remainders in Tail to Charles, Edward, 


Chen 


and the other Bꝛothers ſucceſſively. 
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Then comes the other Indenture, which was to declare the Truf | 


of the Term koꝛ 200 Pears, fo2 which all theſe Pꝛeparations are 
made, and that declares that it was intended this Term ſhould at⸗ 
tend the Inheritance, and that the Pꝛofits of the ſaſd Barony, &c: 
ſhould be received by the lald Henry Howard, and the Þeirs Males 


of his Body, ſo long as Thomas had any Jſſue Male of his Body 


ould live, (which was conſequently only during his own Life, be- 
cauſe he was never likely to marry) and if he die without Jſſue in 
the Life-time of Henry, not leaving a Wife privement Enſeint of 
a Son, 02 if after his Death, the Oignityjof Earl of Arundel ſhould 
deſcend upon Henry; Then Henry 02 his Iſſue ſhould have no farther 


Benefit oꝛ Pꝛofit of the Term of 200 Years. Tho then ſhall ? But 


the Benefit ſhall redound to the pounger Bꝛothers in manner kollow⸗ 
ing. How is that? To Charles and the Heirs ales of his Body, 
with the like Remainders in Tail to the reſt. Thus is the matter 
ſettled by theſe Indentures; how this Family was to be pꝛovided 
fo?, and the whole Eſtate govern'd fo? the time to come. 

Theſe Indentures are both ſealed and delivered in the p2eſence 
of Sir Orlando Bridgman, Mr. Edward Alehorn, and Mr. John 
Alehorn, both of them mp Lozd Keeper Bridgman's Clerks; J 
knew them to be ſo. 

This Atteſfation of theſe Deeds is a Demonſtration to me they 
were dzawn by Sir Orlando Bridgman. 

Alter this the Contingency does happen: Fo2 Thomas Duke of 
Norfolk dies without Iſſue, and the Earldom of Arundel as well as 
the Dukedom of Nortolk deſcended to Henry now Duke of Nortolk, 
by Thomas his death without Jflue : Pꝛeſently upon this the Mar⸗ 
queſs of Dorcheſter, the ſurviving Truſtee of this Eſtate, aſſigns 
his Eſtate to Marriot; but he doth it upon the ſame Truſts that he had 
ft himſelf : Mr, Marriot afſigns his Intereſt frankly tomy Low Henry, 
the now Duke, and fo has done what he can to merge and ertinguiſh 
the Term by the aſſigning it to him, who has the Inheritance. 

To ercuſe the Marqueſs of Dorcheſter from co-operating in this 
matter, it is ſaid, there was an abſolute neceſſity ſo to do; Becauſe 


the Tenants in the North would not be bzought to renew their E⸗ 


ſtates, while ſo aged a Perſon did continue in the Seignioꝛp, fo? fear, 
if he ſhould die quickly, they ſhould be compelled to pay a new Fine. 
But nothing in the TUo2Id can excuſe Marriot from being guilty of 
a moſt wilful and palpable Bzeach of Truſt, if Charles have any 
Right to this Term: So that the whole Contention in the Caſe ts, 
to make the Eſtate limited to Charles void; void in the Oziginal 
Creation; if not ſo, void by the common Recovery ſuffered by 
the now Duke, and the Alignment of Marriot. Ik the Eſtate be 
o2iginally void, which is limited to Charles, there is no harm done; 
but if it. only be avoided by the Aſſignment of Marriot, with the 
concurrence of the Duke of Norfolk, he having notice of the 
Truſts, then moſt certainly they muſt make it good to Charles in 
Equity, fo2 a palpable Bꝛeach of Truſt, of which they had * 
| : f 
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The main So that the Queſtion is reduced to this main ſingle Point, Uhe⸗ 
* ther all this Care that was taken to ſcttle this Eſtate and Family, 
be void and inſinnificant ; and all this Pꝛoviſion made fo2 Charles 

and the younger Childzen to have no Effect: 
J am ina very great ſtrait in this Cale: J am alliſted by as good 
Advice, as J know how to repoſe mp ſelf upon, and J have the fair: 
eſt Oppoztunity, if J concur with them, and ſo ſhould miſtake, to 
excuſe my ſelf, that J did errare cum patribus; but J dare not at 
a any time deliver any Opinion in this place, without J concur with 

| my ſelt and mp Conſcience too. 

1 A deſire to be heard in this Caſe with great Benignity, and with 
q great Excuſe fo2 what J ſay, foꝛ J take this Queſtion to be of ſo uni- 
4 verſal a concernment to all Mens Rights and Pꝛoperties, in point 
q of diſpoſing of their Eſtates, as to moſt Conveyances, made and ſet- 
8 tled in the late times and yet on foot, that being afraid F might ſhake 


1 moze Settlements than J am willing to do, J am not diſpoled to keep 

j ſo cloſely and ſtrickly to the Rules of Law as the Judges of the 

; Common-Law do, as not to look to the Reaſoneg and Conlequen⸗ 
ces that may follow upon the Determination of this Caſe, 

, cannot ſay in this Caſe, that this Limitation is void, and be⸗ 
cauſe this is a point, that in Courts of Equity (which are not fa- 
voured by the Judgments of the Courts of Law) is ſeldom debated 
with any great Induſtry at the Bar; but where tbep are poſſeſſed once 
of the Cauſe, they pꝛels fo2 a Deczee, accoꝛding to the uſual and 
known Rules of Law; and think we are not to examine things. 
And becauſe it is pꝛobable this Cauſe, be it adjudged one way 02 
other, may come into the Parliament, J will take a little pains to 
open the Caſe, the Conſequences that depend upon it, and the Rea- 
ſons that lie upon me, as thus perſwaded, to ſuſpend my Opinion. 

— Whether this Limitation to Charles be void o2 no, is the Que- 
Things to be ſtion. Now, firſt, theſe things are plain and clear, and by taking 
ef obo notice of what is plain and clear, we ſhall come to lee what is 
= doubtful. 

1. That the Term in queſtion, tho it were attendant upon the 

Inheritance, at firſf, yet upon the happening of the Contingency, 

it is become a Term in grols to Charles. 
| 2. That the Truſt of a Term in groſs can be limited no other- 
| wiſe in Equity, than the Eſtate of a Term in grols can be limited in 
| Law: Foz J am not ſetting up a Rule of Maperty in Chancery, 
other than that which is the Rule of Pꝛoperty at Law. | 

3. It is clear, That the legal Effate of a Term fo2 Years, whe- 
ther it be a long oz a ſhoꝛt Term, cannot be limited to any Man 
in Tail, with the Remainder over to another after his Death 
4 — 4 Ifſie ; That is flat and plain, fs2 that is a direck Perpe⸗ 
| x ity. | | 
| 4. Ik a Term be limited to a Ban and his Jiſue, and if that Iſſue 
4 die without Jſſue, the Remainder over, the Iſſue of that Iſſue takes 

i | . koEftate; and yet becauſe the Remainder over cannot take me 

| 2 9 
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till the Jfſue of that Iſſue fail, that Remainder is void too, which 
was Reeve's Cale; and the reaſon is, becauſe that looks towards 
 aperpetuity, SO 003 36 016391 en 363 0. 36300 
J. Ik a Term be limited to a man koz life, and after to his 
firſt, ſecond, third, Nc. and other Sons in Tail ſucceſſively, aud 
fo2 default of ſuch Jſliie the Remainder aver, tho' the contingency 
tever happen, yet that Remainder is void, tho' there were ne- 5 
vez a Son then bom to him; fo2 that looks like a perpetuity, gen 5. 
kaun this Was Sir William Backhurſt: his Caſe in tbe I6, of this ports, 115. ; 
ng. 3 | 13 at 10} - tel 03 2 
6. Pet one ſtep further than this, and that is Burgiſs's Tale, 
A Term eis limited to one kor like, with contingent Remainders Modern Re. 
to his Sons in Tall, with Bemainder ovez to his Daughter, . 115. 
tho' he had no Son; pet becauſe it is fozeign and diſtant to 
expect a Bemainder after the Death of a Son to be bozn with- 
out Iſſue, that having a p2oſpet of a perpetuity, alſo was adjudgey 


. Theſe things having been ſettled, and by theſe Rules has this 
TH always governed it ſelf ; But one ſtep moze there is in this 
Ca E. wma 


7. If a Term be deviſed, 02 the Truſt of a Term limited tg one 
fo2 Life, with twenty Remainders fo2 Life, ſucceſſively, and all the 
zerſons in eſſe, and alive at the time of the Limitation of their E⸗ 
ates, theſe tho they look like a poſſibility upon a poflibility, are all 
$o0d, becauſe they pꝛoduce no inconvenience, they wear out in a 
ittle time with an caſte fiiterpretation, and ſo was Altord's Caſe, 
F-will pet go farther. >» - 3 
8. Ja the Cale cited by Pr. Holt, Cotton and Heath's Caſc, a Roll. abr. cic. 


upon a Poſſi- 
Ly ot * * | #24 hee I an. bility, and 
map be a.po{ivility upon a poſſibility, and that there may be a tog, c ene | 
1488 k ; , Sy oY mon mite upon a Con- 
Leif; büt the contrary Rule given as a Reaſon by my Lord Poplag 2 
Co. 1. 156. 


.often deuted in Weſtminſter, Hall. In truth, every Exetutarg Oe 
vile is lo, and pou Will find that Rule nat to be allowed in Blanfgf 
and Blanford's Cale, . 13 Jac. 1, part of my Loꝛd Rolls, 3 k 8. 7 
thake ſeveral co Oe 
Turances :.. And. be cites. Paramour's and Vardley's Caſe int 
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Co. 10. 87, © 


Co. 6.Rep.40 
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Theſe Concluſions, which J have thus laid down, are but Pꝛeli⸗ 
minaries to the main Debate. Jt is now fit we ſhould come ta 
ſpeak to the main Queſtion of the Caſe, as it ſtands upon its own 
Reaſon, diffinguiſhed from theReaſons of theſe Pꝛeliminaries; and 
ſo. the Caſe is this. + 

The Trutt of aTerm foz Two Hundyed years is limited to Henry 
in Tall, pꝛovided ik Thomas die without Iſſue in the like of Henry, 


o that the Earldom ſhall deſcend upon Henry, then to go to Charles 


in Tall; and whether this be a good Limitation to Charles in Tail, 
is the Queſtion ; fo2 moſt certainly it is a void Limitation to Ed- 
ward in Tail, and a void Limitation to the other Bꝛothers in 


Tall: But whether it be good to Charles is the doubt, who is the 


firſt taker of this Term in groſs - fo2 ſo it is (J take it) now be- 
come, and J do, under favour, differ from my Lord Chief Juſfice in 
that point; foz, if Charles die, it will not return to Henry; fo2 
that is my Low Coke's erro2 in Leonard Loveis's Caſe : fo2 he 
ſays, That if a Term be deviſed to one and the Heirs Males of his 
body, it ſhall go to him or his Erecuto2s, no longer than he has 
Peirs Males of his body; but it was reſolved otherwiſe in Leven- 
thorp's and Aſhby's Cale, 11. Car. B. R. Rolls g A udgment, Titie 
Devile, fol. 611. fo2 theſe loꝛds are not the Limitation of the time, 
but an abſolute diſpoſition of the Term. 


But now let us, J lay, conſider whether this Limitation be good 


to Charles oz no. Jt hath been ſaid, 

Object. 1. Jt is not good by any means; fo2 it is a poſſibility 

Anſw. That is a weak Reaſon, and there is nothing of Argu⸗ 
ment in it, foz there never was pet any Devile of a Term with Re- 
mainder over, but did amount to a poſſibility upon a poſſibility, and 
exetutoꝛy Remainders will make it ſo. - 0 

Obj. 2. Another thing was ſaid. it is void, becauſe it doth not 
determine the whole Eſtate, and ſo they compare it to Sir Anthony 
Mildmay's Caſe, where it is laid down as a Rule, that every Limi- 
tation o2 Condition ought to defeat the entire Eſtate, and not to 
defeat part and leave part not defeated ; and it cannot make an 
Eſtate to ceaſe as to one perſon, and not as to the other. But, 
- Anſw. J do not think, that any Caſe 02 Rule was ever wozſe ap- 
plied tban that to this; fo2'if you do obſerve this'Caſe, here is no 
Proviſo at all annefed to the legal Eſtate of the Term, but to the 
equitable Eſtate, that is butlt upon the legal Eftate, unto the Eſtate 
to Henry, and the Heirs Bales of his body, to attend the inheritance 


with a Proviſo if Thomas die without iſſue in Henry's life, and the 


Earidom come to Henry, then to Charles: which doth determine 
the Eftate to Henry, and his iſſue ; but the other Eſtate given to 
Charles doth ariſe upon this Proviſo, which makes it an ablurdity 
to ſay, that the ſame Proviio, upon w 
determine that Eſtate top, 


8 obj. 


hich the Eftate ariſeth, ſhould 
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Obj. 3. The great matter objexed is, it is againſt all the Rules 
of Law, and tends to a perpetuity, 


Anſw. I it tends to a perpetuity, there needs no more to be ſaid, 
fo2 the Law has fo long laboured againft pezpctuities, that it ts an 
undeniable Reaſon againſt any ſettlement, if it can be found to tend 
to a perpetuity. 

Therefore let us examine whether it do ſo, aud let us ſee what a 
82 is, and whether any Rule of Law is bꝛoken in this 


A Perpetuity is the ſettlement of an Eſtate oꝛ an Intereſt in Tafl, A Perperui- 
with ſuch Remainders Expeckant upon it, as are in no ſo2t in the w. „het. 
power of the Tenant in Tail in poſſeſſion, to dock by any Recovery 

02 Aſſignment, bur fuch Remainders muſt continue as perpetual 

clogs upon the Eſtate : ſuch do fight againſt God, koz they pꝛetend 6 


to ſuch a ſtability in human Affairs, as the nature of them admits be cadures. 


not of, and they are againſt the Reaſon and the Policy of the Law, 
and therefore not to be endured. | 


But on the other ſide, future intereſts, ſpꝛinging Truffs, oz Truſts reminders 
Erecutory, Remainders tbat are to emerge and ariſe upon Contin- bc are up- 
gencies, are quite out of the Rules and Reaſons of Perpetuities, 5 
nay, out ot the reaſon upon which the Policy of the Law is founded of be Rules 
in thoſe Caſes, eſpecially, if they be not of remote o2 long conſide- erb- 
ration; but ſuch as by a natural and eaſte interpꝛetation will ſpeedis⸗ 

Iv wear out, and ſo things come to their right Chanel agen. | 

Let us examine this Rule with reſpe# to Freehold⸗Eſtates, and ſee 
whether there it will amount to the ſame Iſſue. 

There is not in the Law a clearer Rule than this, that there can No Remain- 
be no Remainders limited after a Fee-ſimple, ſo is the crpre's Book⸗ der cao be 
Cale, 29 Hen. 8. 33. in my Low Dyer; but pet the nature of things, "4.59.0" 
and the neceſſity of comme2ce between Man and Man, have kound a ver by way of 
way to paſs by that Rule, and that is thus; either by way of Ute, 32 $f 
or by way of Deviſe : Therefoze if a Deviſe be to a Man and his „ ie bach 
{cirs, and ik he die without Ilſue in the life of B. then to B. and his bern done. 
Heirs: this is a Fee-fimple upon a Fee-ſimple, and pet it has been 
heid to be Good, | 

Ny Lord Chief Baron did ſeem to think, that this Reſolution did 
take its Oꝛiginal from Vell's and Brown's Caſe ; but it did not ſo, , ich. 
the Law was ſettled befo2e; you may find it expꝛeſly reſolved 19 Eliz. J. c. 590. 
in a Caſe between Hynde and Lyon, 3. Leonard. Which, of the , Leonard 
Books that have lately come out, is one of the beſt ; and it was 64 
there adjudged to be ſo good a limitation, that the Heir who plead⸗ 
ed riens peer deſcent was forced to pay the Debt, and it had the : 
concurrence of a judgment in 38 Eliz. grounded upon the Reaſon of 
Wellock and Hammond's Caſe, cited in Beraſton's Cale, where it 
is ſad, Crook, Eliz. 204. in a deviſe it may well be, that an E- 
ſtate in Fee ſhall ceaſe in one, and be transferred to another: all l 
this was befo2e Pell's and Brown's Cale, which was in 18 Jac. Jt 1s 10 
true, it was made a Queſtion afrerwards in the Serjcants Cale; | 


' but ll 
| 
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but what then: we all know that to be no Rule to judge by; fo? 
what is uſcd to exertiſe the Mits of the Serjeants, is not a gover- 
ning Opinion to decide the Law. It was alſoadjudged in Hil. 1649. 
when my Lo2d Rolls was Chief Juſtice, and again in Mich. 1650. 
and after that indeed in 1651, it was reſolved otherwiſe'tn Jay and 
Jay's Caſe, but it has been often agreed that where it is within the 
No Remain.  COMPAals of one Lite, that the Contingency is to happen, there is no 
der can be 1i- Danger of a perpetuitp. And J oppoſe it to that Rule which was 
Baca taken by one of the Lo2ds the Judges, that where no Remainders 
yer 3 Conn. Canbe limited, no contingent, Remainders can be limited, which Jut⸗ 
gent Fee- terlp Deny, f02 there can be no Remainder limited after a | Fee: imple, 
impl- m2Y pet there may a contingent Fee ſimple ariſe out of the firſt Fee, as 
the fiſt Fee.) Hath been ſhown. , : | 
Thus it is agreed to be by all ſides in the Caſe of an Jnheritance; 
but now ſay they, a Leale (02 Years, which is a Chattel, will not bear 
a contingent Limitation in regard of the poverty and meanneſs of a 
Chattel⸗Eſtate. Nowas to this point, the difference between a Chat- 
tel and an Inheritance is a difference only in To2ws, but not in ſub⸗ 
ſtance, no2 in Reaſon, oz the Mature of the thing; fo2 the owner of a 
Lcaſc has as abſoltite a power over his Leaſe, as he that hath an Inhe⸗ 
ritance has over that. And therefore where no perpetuity is introduced, 
noꝛ any inconveniency doth appear, there no Rule ot Law is bꝛoken. 
Resſons that Che Reaſons that do luppozt the ſpꝛinging Tuiſt of a Term as 
ſupport the well as the ſpꝛinging ule of an Inheritance, are theſe. 
33 x. Becaule it hath hapned ſometimes, and doth frequently, that 
Term.az well Men have no Eſtates at all, but what conſiſt tn Leaſes fo2 Years? 
ta +. Now it were not only very ſevere, but (under favour) very abſurd, 
0s coden to ſay that he who has no other Eſtate but what conſiſts in Leaſes fo? 
Years, ſhall be incapable to pꝛovide fo2 the Contingencies of his own 
Family, tho' theſe are direckly within his view and immediate pꝛoſpeck. 
And yet if that be the Rule, ſo it muſt be; fo2 J will put the Cale; 
A Man that hath no other Tate but Leaſes fo2 Pears; Chattels 
Lees Grid real, treats fo2 the Marriage of his Son and thereupon it comes 
on Marriage, £0 this agreement: Theſe Leaſes ſhall be ſettled as a Joynture fo2 
the Tike, and proviſion fo2 the Childꝛen: lays he, Jam content, 
but how ſhall it be done? Thy thus; Pou ſhall aſſinn all theſe 
Terms to john a Styles, in Truſt for pour ſelf and your Erecuto2s, 


Son while he lives, to his Wife after while che lives, with Rematn- 

vers over. J would have any one tell me whether this were a void 
umitation upon a Parriage⸗ſettlement; oz if it be, what a ſtrange 
ahlurdity is it, that a Man thall ſettle- it if the Marriage take no 
effeft, aud hail not.lettle it if the Marriage happen. 

2. Suppoſe the Eſtate had been limited to Henry Howard and 
the Heirs Males of his body, till the death of Thomas without Iſſue. 

then to Charles, there it had been a void limitation to Charles: if 
then the addition of thoſe words, If Thomas dye without Iſſue in the 
life of e have not mended the matter, then all that addition 
| 1 of 


{f the marriage take no effet ; But then, it it takes efleft, to pour 
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of TUows goes fo2 nothing, which it is unreaſonable and abſurd to 
t hink it ſhould⸗ [V5 | 

3. Another thing there is, which J take to be unanſwerable, and 
gather it from what tell from my Lo Chief Juſtice Pemberton; 
and when J cau anſwer that caſe, J ſhall be able to anſwer my ſelf 
very much fo2 that which Jam doing. Suppoſe the Pꝛovilo had 
been thus penned, And if Thomas die without Iſſue Male, living 
Henry, ſo that the Earldom of Arundel deſcend upon Henry, then 
the Term of 200 Pears limited to him and his Tfive, ſhall uttetiy 
ceaſe and determine, but then a new Term of 2co Pears thei 
ariſe and be limited to the ſame Truſtees, fo2 the Benefit of Charles 
in Tall. This he thinks might have been well enough, and attained 
the End and Intention of the Family, becauſe then this would 

_ be a Remainder in Tail upon a Tail, but a new Term crea- 
red. . 
Map let us ſo reſolve Caſes here, that they may ſfand with the 

Reaſon ok Mankind, when they are debated abroad. Shall that be True 44G. 
Roaſon here that is not Reaſou in any part of the TTlorld beſides 2 the Gmc al 
J would fain know the difference, why J may not raiſe a new ſpring- 10% 
ing Tru ſizypon the ſame Term, as well as a new ſpringing Term 
upon the Tame Truſt; that is ſuch a chicancry of Law as will be N 
laught at all over the Chriſtian Nlond. alone... 
4. Another Reaſon J go on is this; That the Peannels of the 
Conſideration of a Term fo2 Years, and of a Chattel-Intereſt, 
is not to be regarded: For whereas this will be no Keatſon any : 
where elſe ; ſo I ſhall ſhew you, that th'sReaſon, as tothe Remainder r ec 
ot a Chattel⸗Intereſt, is a Reaſon that has been exploded out of Velt- teres bow it 
minſter-Hall. There was a time indeed that this Reaſon did fo far grew up 204 
pꝛevall, that all the Judges in the time of my Lom Chancelloz Rich, css dt ia 
did 6 Edvardi 6. deliver their Dpinions, That if a Term fo2 Years be a 
deviſed to one, pꝛovided that if the Deviſce die, living J. S. then to go 70074 
to J. S. that Remainder to J. S. is abſolutely void. becauſe ſuch a Chat- 
tel⸗Intereſt of a Term fo2 Pears is leſs than a Term fo2 Life, and 

the Law will endure no Limitation over. Mow this being a Reaſon 

againſt Senſe and Nature, the World was not long goveri'd by it, Dyer. £097 
but in 10 Eliz. in Dyer, they began to hold the Remainder was good 

by Deviſe ; and ſo 15 Eliz. ſeems too, and 19 Eliz. it was by the 

Judges held to be goed Remainder ; and that was the firſt time pyer, 7 as. 
that an erecutory Remainder of a Term was held to be good. When 7 ss. 
the Chancery did begin to lee that the JudgesVf the Law did go- 

vern themſelves by the Reaſon of the Thing, this Court kalſowed 

their Opinton, the better to fir them in it, they allowed of Bills by 

the remainder-Wan, to compel the Devilee of the particular Eſtate, 

to put in Security that he in Remainder ſhould enjoy et acco2d- 

ing to the Limitation. And fo2 a great while ſo the Pꝛactile ſtood, 

as they thought it might well, becauſe of the Keſolution of the 

Judges, as we have ſhewn; but after this was ſeen to multiply the 


Chancery Suits, then they began to — that there was no ng i 
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that way, but ths executozy Remainder Man ſhould enjoy it, and 


the Deviſee of the particular Cſtate ſhould have no power to bar it. 


Cro. Hil. 15. 
Jac. 459. 


Men began to pzeſume upon the Judges then, and thought if it 
were good as to remainders after Cates fo2 Lives, it would be 


good alſo as to remainders upon Eſtates-Tail +: That the Judges 


would not endure, and that is ſo fired a reſolution, that no Court 
of Law of Equity ever attempted to vꝛeok in the (lorld. Now then 
come we to this Caſe, and if ſo be where it does not tend to a Per- 
petuity, a Chattel-Jntereſt will bear a remainder over, upon the 
ſame reaſon it will bear a remainder over upon a Contingency, 


where that Contingency doth wear out within the compaſs of a Life, 


otherwiſe, it is only to ſay, it ſhall not, becauſe it ſhall not: Foz 
there is no moꝛe Jnconveniences in the one than in the other. 

Come we then, at laff, to that which ſeems moſt to choak the 
Plaintiff's Title to this Term, and that is the Reſolution in Child 
and Bayly's Caſe : Fo? it is upon that Judgment, it ſeems, all Con- 
veyances muſt ſtand oz be ſhaken, and our Decrees made. Now 
therefore J will take the liberty to ſee what that Caſe is, and how 
the Opinion of it ought to prevail in our Caſe. 1 

1. Ik Child and Bayly's Cale be no more than as it i renorted 
by Rolls, part 2d. fol 119. then it is nothing to the purpoſe: A De- 
viſe of a Term to Dorothy fo2 Life, the Remainder to William, 
and if he dies without Jſſue, to Thomas, without ſaying, in the 
Life of Thomas; and ſo it is within the common Rule of a Limita- 
tion of a Term in Tail, with Remainder over, which cannot be 
noon. 1 

But if it be as Juſtice Jones has repozted it, fol. 15. then it is 
as fa2 as it can go, an Authouty ; Foz it is there ſaid to be, living 
Thomas. But the Cale, under favour, is not altogether as Mr. 
Juſtice Jones hath reported it neither; fo2 % have ſeen a Copy of the 
Recow upon this account ; and, by the way, no Book of Law ts 
lo ill coꝛzeced, 02 ſo ill painted as that. | 

The true Caſe is, as it is repoꝛted by Mr. Juſtice Crook; and 
with Mr. Juſtice Crook's Report of it, doth my Lo2d Rolls agree, 
in his Abzidgment, Title Deviſe, 612. There it is, a Term of 76 
Peas is deviſed to Dorothy fo; Life, than to William*and his Al- 
ſigns all the reſt of the Term, p2ovided if William die without Iſſue 
then living, then to Thomas; and this is in effect our pꝛeſent Cale; 
J agree it. But chat which J have to lay to this Caſe is, 

Firſt, Jt muſt be obſerved, that the Reſolution there, did go upon 
ſeveral Reaſons, which are not to be found in this Caſe. 
1. One Reaſon was touched upon by my Lord Cheif Baron, That 
William having the Term to him and his Alligns, there could be 
no Remainder over to Thomas, of which Cows there is no notice 
taken by Mr. Juſtice Jones. 

2. Dorothy the Deviſee fo2 Life, was Exccutrir, and did aſſent 


and grant the Leaſe to William, both which Reaſons my Lo2d Rolls 


doth lay hold upon, as material, to govern the Cale, 
I 3. Wil- 
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3. William might have aſſigned his Jntereſf, and then no Re- 
mainder could take place, fo2 the Term was gone. 

4. He might have had Jſflie, and that Jſſtte might have aſſigned, 
and then it had put all out of doubt. - 
5. But the main Reaſon of all, which makes me oppoſe it, arileth 
out of the Record, and is not taken notice of in either of the re- 
ports of Rolls, o: Jones, 02 in Rolls's Abrugment. The Recowd of 
that Caſe gocs farther, fo2 the Recowd ſays ; There was a farther 
Limitation upon the Death of Thomas without Iſſue to go to the 
Daughter, which was a plain affectation of a Perpetuity to multi- 
ply Contingencies. Tt farther appears by the Record, that the Fa- 
ther's Mill was made the 10 of Eliz. Dorothy, the Deviſee fo2 Life, 
held it to tbe 24, and then ſhe granted and afſignedthe Term to Wil- 
liam ; he under that Grant held it till the 31 of Eliz. and then re- 
granted it to his Mother, and died; the Mother held it till the x of 
KR. James, and then ſhe died; the Aſſignees of the Mother held it till 
14. Jac. and then, and not till then, did Thomas, the younger Son, 
ſet up a Title to that Eſtate ; and befo2e that time it appears by the 
Record, there had been ſir ſeveral Alienations of the Term to Pur⸗ 
chaſers, fo2 a valuable Conſideration, and the Term renewed fo2 a 
valuable Fine paid to the Low. And do we wonder now, that after 
ſo long an Acquieſcence as from 10 Eliz. to 14 Jac. and after ſuch 
ſucceſſive Alignments and Tranſaf#tions, that the Judges began to 
lie hard upon Thomas, as to his Intereſt in Law, in the Term, eſpe- 
cfally when the reaſons given in the reports of the Caſe, were le- 
gal Juducements to guide their Judgments, of which there are 
none in our Cale? But then, 

Secondly, At laſt, allowing this Caſe to be as full and direft an 
Authority as is poſſible, and as they would with, that rely upon it; 
then J tap--- 

1. The Reſolution in Child and Bayly's Cale, is a reſolution 
that never had any reſolvtion like it before no2 ſince. 

2. It is a relalution contradicked by ſome reſolutions ; and to 
ſhew, that that reſolution has been contradicked, there is 

1. The Cale of Cotton and Heath, which looks very like a 8 Abr. Tir. 
contrary rAviution ; there is a term limited to Akoꝛ eigbteen ears, 5: 
the remainder to B. fo2 Life, the remainder to the firſt Jfſue of B. 
fo? Life, this contingent upon a Contingent was allowed to be 
good, becauſe it would weae out in a ſhort tile, But 

2. To come up more fully and cloſely to it, and ſhew you, that 
Jam bound up by the reſolutions of this Court, there was a fuller 
and flatter Caſe 21 Car. 2. in July 1669, between Wood and Saund- Caſs i: 
ers. The Truſt of a long Leaſe is limited and declared thus: to 5 9 
the Father fo? ſixty Pears if he lived ſo long; then to the Mother 5 
fo2 fürty Pears, if ſhe lived lo long; then to John and his Execu- 
tozs if he ſurvived his Father and Mother; and ik he died in theit 
Life-time, having iſſue then to his iſſue; but if he die without illue, 
living the Father 02 Mother, then the remainder to Edward gi 
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John did die without Iſſue, in the Life-time of the Fat her and Mo⸗ 
ther, and the Queſtion was, TUhether Edward ſhould take this Re- 


mainder after their Death? and it was reſolved by my Loꝛd Keeper 


Bridgeman, being aſſiſted by Judge Twiſden and Judge Rainsford, 
that the Remainder to Edward was good, fo2 the whole Term had 
veſted in John, if he had ſurvived ; Pet the Contingency never 
hapning, and ſo wearing out in the Compaſs of two Lives in being, 
the Remainder over to Edward might well be limited upon it. 

Thus we lee, that the ſame Opinion which Sic Orland o Bridge- 
man held when he was a Pꝛactiſer, and drew thele Conveya nces, up- 
on which the Queſtion now ariſeth, remained with him when he was 
the Judge in this Court, and kept the Seals; and by the way, think 
it is due to the Memory of ſo great a Man, whenever we ſpeak of 
him, ta mention him with great Reverence and Generation fo2 his 
Learning and Jntegrity. , 

Object. They will perhaps ſay, TUhere will yon ſtop if not at 

Child and Bayly's Caſe ? | 

Anſw. TUlere? whyeve:y where, where there is not any Inconveni⸗ 
ence, any Oanger of a Perpetuity ; and whenever you ſtop at the 
Limitation of a Fee upon a Fee, there we will ſfop in the Limita- 
an cf a Term of Pears. mo Man ever pet ſaid, a Devile to a 
Man and his Heirs, and ik he die without iſſue, living B. then to B. 
is a naughty Remainder, that is pell's and Brown's Caſe. 

Now the Ultimum quod ſit, oz the utmoſt Limitation of a Fee 
upon a Fee, is not pet plainly drtermined, but it will be ſoon 
found out, if Men ſhall ſet their TUits on work to contrive by Con- 
tingencies, to do that which the Law has ſo long laboured againſt, 
the Thing will make it ſelf Evident, where it is inconventent, 
and, God fozbid, but that Miſchief ſhould be obviated and p2e- 
vented, 


JT have done with the legal Reaſons of the Cale: Jt is fit koꝛ us 


table Reaſons Here alittle to obſerve the Equitable Reaſons of it; and J think this 


of this Caſe. 


Deed is good both in Law and Equity ; And the Equity in thts Caſe 
is much ſtronger, and ought ro ſway a Man very much to incline 
to the making good this Settlement if he can. Foz, 

1. It was Pꝛudence in the Earl to take care, that When the Ho- 
nour deſcended upon Henry, a little better Suppozt ſhould be given 
to Charles, who was the next Man, and trod upon the heels of the 
inheritance. | 
2. Though it was always uncertain whether Thomas would die 
without iſſue, living Henry, yet it was mozally certain that he would 
die without iſſue, and ſo the Eſtate and Honour come to the younge? 
Son: Foz it was with a careful Circumſpetton always p2ovided, 
that he ſhould not marry till he ſhould recover himſelf into ſuch eſtate 
of Body and Mind, as might ſuit with the Honour and Dignity 
of the Family. 

3. It is a very hard thing for a Son to tell his Father, that the 
P2oviſton he has made fo2 his younger Bꝛothers is void in Law, but 
3 it 
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it is much harder koꝛ him to tell himſoin Chancery. And if ſuch a 
Dꝛoviſion be void, it had need be void with a vengeance; it had 
need be fo clearly void, that it ought to be a Pꝛodigy if it be nat 
ſubmitted to.. - 7 | 

Now where there is a Perpetuity introduced, no Cloud hang- 
ing over the Eſtate but during a Life, which is a common Poſlibſlity 
where there is no Juconvenience inthe Earth, and where the Autho- 
Aties of this Court concur to make it good; to ſay, all is void, and 
ta ſap it here, J declare it, J know not how ta do it. To run fo 
counter to the Judgment of that great Man, my Loꝛd Keeper Bridg- 
man, who both adviſed thts Settlement; and when he was upon his 
Dath in this place decreed it goon, I confeſs his Authority is too 
hard fo2 me to refiſt, though J am aſlifled by ſuch Learned and Able 
Judges, and will pay as great a Deference to their Opinions as any 
Pan in the TUo2ld ſhall. 

If then this ſhould not be void, there is no need fo2 the Merger by 
the Aſũgnment oz the Recovery to be conſidered in the Caſe : Foꝛ if 
fo be this be a void Limitation of the Truſt, and they who had no⸗ 
tice of it, will palpably break it, they are bound by the Rules of E- 
quity to make it good by making ſome Reparation. Nay, which is 
more, if the Heir enter upon the Eſtate to defeat the Truſt, that 
very Eftate doth remain in Equity intecte d with the Truſt ; which was 
the Caſe of my Low of Thomond ; ſa alſo was the Reſolution in 
Jackſon and Jackſon's Cale: So that ta me the Right appears 
clear, and the Remedy ſeems to be duſlicult. ö 

Therefoze my pꝛeſent Thoughts are, that the Truſt of this Term 


was well limited to Charles, who ought to have the Trutt of the Lora cha- 
whole Term decreed to him, and an Account of the mean Pyofits, cellors Ori- 
fo2 the Time by-paſt, and a Recompence made to him from the Dune 


and Marriot fo2 the Time to come. But J da not pay ſo little Re- 
verence to the Company J amt in, as to run down their ſolemn Argu- 
ments and Opinions upon my pꝛeſent Sentiments; and therefoze J 
do ſuſpend the inrolment of any Decree in this Caſe, as pet: But 


J will give my ſelf ſome time to conſiver, befoze J take any final 
* Loos the Judges do differ from me in their 
pinions. ; 


1 


8 


The Duke of Norfolk's Caſe, 


= 


4 


* Me 8 


— — — 


De Termino Paſch. Anno 34 Car. II. Ro. In 
Cancell. Sabbati 13 die Maii. 
Howard Verſus le Duc de Norfolk. 

Iſs Day was appointed fo2 final Judgment in this Cauſe, and 

it being called, GT IHR 1 | 
Mr. Serjeant M. moved : My Low, We depend upon your Low- 
chip in that Cauſe fo2 you? Opinion. ag 
Mir. S. G. My Low, In the Caſe of Howard againſt the Duke of 
Norfolk, J do not know whether J may have the Liberty to move 
this that Jam going to offer. Jt ſtands now in the Paper now fo2 
your Lozdſhip's Judgment, and therefoze J ſpeak this that J nowof- 
fer with great ſubmiMon, if your Lo2dſhip will pleaſe to hear it. Jf 
vou will pleaſe to allow my Loꝛd of Arundel's Counſel the Liberty of 
offering any thing further in the Cauſe. Poſſtaly it will not become 
them to offer any thing that hath been ſaid, but if they may be per- 
mitted to argue ſome new Matter if they can find any. Therefoze 
we that are fo2 my Lozd of Arundel, deſire the Liberty of having 
ſome little time till Mr. Keck (who is of mp Loꝛd s Counſel, but 
at pꝛeſent indiſpoſed, and has not yet been heard) can come, which 
we hope will not be long. TUe hope it will be no Pꝛejudice to this 
Cauſe, which has had ſo long agitation, to ſtay a few Days longer. 
A TUeck's time ſure will bzeak no ſquares, 

Lord Chancellor. J did appoint tbe firſt Tueſday in the Term to 
deliver my opinion in this Cale, fo2 J deſire to rid my hands of it. 
But Mr. Keck, who was then at the Bar, did pꝛay that he might 
argue it once moze fo2 the Defendant, and my Loꝛd Duke of Nor- 
folk having never been heard by Mr. Keck, J was willing to hear 
him. Foz it was a Caule of moment and difference of Opinions. 
and there are lo many Shoꝛt⸗hand TUriters, that nothing can paſs 


* + 


krom us here, but it is p2eſently made publick; and tho' a Ban doth 


not ſpeak in Punt, pet what he ſays ſhall be immediately put in 
Punt; therefoze becauſe Mr. Keck deſired it, and to juſtiſie my own 
Opinion, tho'Jhad gppointed the firſt Tueſday inthe Term, vet J gave 
till this Day. It is but Reaſon Mr. Keck ſhould be heard, who has 
not yet argued it; and if any Man can convince me J am in an Er- 
ro2, 02 make it appear to me, that J am miſtakenin the Law, in the 
Opinion J have given, which as yet J fee no Cauſe in the TUorld to 
change, God fozbid, but J ſhouid hear them; but on the other ſide, 
this Cauſe muſt not everlaſtingly be put off, becauſe my Low 
Duke's Counſel are not here. Therekoze J will give you a Meek's 
time further; but upon this Day (evennight, come oz not come, J 
will give my Judgment in the Cauſe, 


3 Mr. 
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Mr. Serj M. It your Lowſhip pleaſes to put it upon the other 
ſide, unleſs they ſhew Cauſe, then the Opinion pour Lowdſhip has 
given to ſtand. N | 

Lord Chancellor. It my Opinion (which is under the Pꝛejudice 
of being contrary to that of the three Chief Judges) can be reku⸗ 
ted, J am not aſhamed to retrack any Erro2 J may be convinced of, 
but truly at pꝛeſent J ſee no colour to retrat it. SE 

Mr. Serj. M. Ile pꝛay then, my Loꝛd, that we may have this Right 
done f02 us, who are fo2 Mr. Howard the Plaintiff, that they on the 
other fide will let us know what particular Points we muſt go upon; 
f02 if they come at large, we may not perhaps be ſo well pꝛovided to 
anſwer them. | 4,1 

Lord Chancellor. J ſuppoſe they can ſay nothing to any Point, 
but that which is the main Point in the Caſe, the Limitation of the 
Remainder of a ſpzinging Truft after the Entail of a Term, that 
is to determine upon a Contingency that expired in the time of a 
Life z a Point which was never argued fo2 Mr. Howard at the Bar, 
noꝛ ſtirred by the Counſel; 5 3 | 

Mr. Serj. M. J hope we fo2 Mr. Howard ſhall be heard to juſtific 
your Lowdſhip's Opinion. | AT ECT kl 

Lord Chancellor. TUhvt hath been ſaid here at the Beneh on both 
ſides, has been taken in Shozt⸗hand, and made publick, J know the 
Counſell on both ſides hath ſeen it, o2 will ſee and look into it well, 
and if they can give me any reaſonable Satisfa#ton that J am in the 
Wrong, J ſhall eaſily recede from it. But upon any thing yet of- 


fered J am of the ſame mind J was. As to the Learned Judges 


that aſſiſted me at the Hearing, the Decree is mine, and the Dath 
that Decree is made upon is mine, theirs is but Learned Advice and 
Dpinion. And therefore if they can ſatisfie my Conſcience, that 
they are in the Right and J not, well and good; if not, J muſt 
abide by that Decree J have made, according to my Conſcience. 


And J will repeat this to you, J go upon theſe Heads fo2 my own D- * 


pinion, and J would be glad any body would anſwer them. J lap, it 


. 


is againſt uatural Juſtice, to ſay that a Man who hath no Effate 


but what conſiſts in Terms, ſhall be diſabled from ſettling his Eſtate, 
ſo as to p2ovide fo2 the Contingencies in his Family, that are in 
immediate Pꝛoſpeck. J ſay it is a common Caſe. A Yan that is Lel⸗ 
ſce fo2 Pears, aſſigns his Term in Truſt fo2 himlelt᷑. until ſuch a mar- 
riane take effect, and after to hitmſelf fo2life, to his TUife fo2 life, with 
Remainder in Tail to his Children. Js that ſpzinging Truſt upon the 
Contingency of the marriage good oꝛ not? Jfit be not good, then what 
will become of a great many marriage-ſettlements : It it be good, 
then why not in this Caſe as well as that? And J would kain know 
what difference there is between the Cale as it is at the Bar, and 
if it had been limited thus; Ik my Loꝛd Arundel had ſatd, that if 
Thomas die without Jfſue, living Henry. then the Term fo2 Two 
hundred Years in Tail ſhould ceaſe, and a new Term ſhould ariſe up 
an the ſame Truſt koꝛ Charles, that it ſeems had been well enough; is 


there 
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The Duke of Norfolk's Cale, 


there any Senſe in the Mond that can lead a reaſonable Man to 
conclude why there ſhould not be a new ſpzinging CT erm upon the ſame 
Truff. J cannot ſee any Reaſon to run this Caſe down upon the 
ſingle Anthozity of Child and Baily's Caſe, which was ſuch a Re- 
ſolution, as never had its like befoze, no2 ſince, but contradifed by 
ſeveral Reſolutions as have been cited, particularly, Wood and Saun- 
ders's Caſe in this Court in my Lom Bridgman's time, Thele are 
the Grounds my pꝛeſent Appzehenſions go upon; but J will hear 
Pr. Keck, if it may be in any reaſonable Time, and give the Re- 
ſpet to the Dune of Norfolk, that he ſhall not be ſurpꝛized, though 
withal, J muſt do Mr. Howard the Juſtice that he be not eternally 


Then the Day ſevennight was appoin ted; but upon 
the Continuance of Mr. Keck's Illneſs, it was put 


peremptorily for Judgment on the firſt Saturday in 
the next Term. 


delay d. 


— 


De Term. Trin. Anno Reg. Car. II. 3 4. in Cancel. 
Howard verſ. le Duc de Norfolk. 


Sabbati 17 Funii, Anno Dom. 1682. 


Mr. Serj. M A Low, We have nothing to do in that Cauſe, 
but to pzay your Judgment. 
Mr. S. G. My Low, we were in great hopes to have had other 


Alliſtances to Dap, but it ſeems we are diſappointed of them: That 


which J ſhall humbly offer is but ſhozt. Ile are, by your Lozhip's 
Favour, permitted now to offer ſomething if we can, to anſwer the 
Objections which your Lozdſhip made, and which were the Ground of 
your Opinion. TUe did appzehend them to be theſe ; That Child 
and Baily's Caſe wag not the ſame with this Caſe, and that the Caſe 
of Wood and Saunders is the laſt Reſolution of this nature, and will 
rule this. Me do, my Low, humbly with ſubmiſſion offer theſe Rea- 
ſons, why the firſt Cale is the ſame with this, and the other different 
from it. Child and Baily's Caſe, my Lom, tho' it doth differ in ſome 
Circumſtances, yet it differs in no one that doth immediately con- 
cern the limitation. Fo2 the Circumſtances wherein they differ 
was the length of the Term being almoſt expired, the Convey- 
ances over to ſeveral Purchaſers, and at the end of the Term the 
Reſolution taken. But tho' it differs in theſe Circumſtances, yet 
thele have no influence upon the limitation oꝛ the conſtrution of 
Law upon the limitation. Now the limitation is the ſame there 
as it is here, fo2 there it is to one fo2 Life, and to his Son during 
the whole Term; and if he die without Jſſie, during the Life of 


4. his 
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his Father and Mother, then the remainder over this remainder 
was adjuded' void.” This is the fate Cafe with durs, fo? in the 
Caſe the'firft remainder attally veſted in WHliam the Son, fo? it 
was to him and his Alugus during the whole Term, and if he die 
without Inne, living Father and other, then over. This rematn ⸗ 
der J ſay was adjudged vold, he was aitually ſeized of the whole In ⸗ 
tereſt, which being veſtedin'him, could not be deveſted upon thecon- 
tingent Limttations over, upon hig death without Jiſie, living Fa⸗ 
ther and Mother. It {s the ſame in our Cale, the, Onke of Nor- 
folk has the Interest of this Eſtate by the Limitatton in Tail attu- 
ally veſted. in him, and then it cannot be deveffed by the_Rule of 
Child and Baily's Caſe upon the Contingency of Thomas's dying 
without Iſſue in the Life of Henry; which is during the Life of the 
now Duke of Norfolk. And in this reſpeit the Cale of Wood and | 
Saunders fs not the ſame. It is a Limitation ta the Father and Mo. 
ther fo2 Life, and fo2 60 years, if they ſo long live, then to John the 
Son, if living at the time of the death of Father and Mother, the 
whole Term. y Lo, this was not a veſting the Eftate in John 
the Son, but a contingent Limitation, that he ſhould take oz not. 
Ik he were living at the time of the Death of Father and Mother, 
then he ſhould take; if not, he ould not take.' There was no Inte⸗ 
reſt veſted in him till the Contingency, happen d, and ſo the Limita- 
tions wil? be different.” And that is the Gꝛound that is drawn up in 
the Decreta! Oꝛder of the Cauſe, becauſe this was a contingent Lt- 
mitation to lohn, aud that never happening, it is all one, as if 
it had never been lim ted, and amounts, putting the contingent 
Limitat' on, whic?; never happen d, out of the Cale, to no moꝛe than 
a Limitation ta the Father and Mother fo2 Life, the remainder 
over, which es well enough. This is that J have to offer, and J 
humb v ſubmit it to paur Lozdſhip. p 1 . 
Pr. Serj M. And lo we do, and pꝛap pour judgment. 
Mr. R. J ſee they are pꝛeſſing fo? your Loꝛzdſhip's judgment, and 
J know not whether it will become me to interpoſe with any thing. 
Lord Chancellor, Sap, ſay, fo2 this is a Cauſe that deſerves pa- 
r | 
Mr. R. Mo man, my Lozd, can have any great Encouragement 
to add any thing after al the Arguments that have been made in 
this Cauſe, oꝛ can hope to offer that which will be very matertal and 
new, but J deſire to have leave to ſay this in ſhozt. My Low, there 
be two Deeds by which this Settlement is made, as a p2oviſion fo2 
the ſecond Son of this Family, and the younger Childzen, and ; 
therein it doth perhaps appear, that if the Bulk of the Eſtate 
and the Honour ſhould come to the ſecond Son, then the Settlement 
of this part that is made upon the ſecond Son, was intended to 
come to the nom Plaintiff, and the younger Chfldzen. This is 
the intention of the two Dads. By the firft Deed the Eſtate 
ok Fzeehold and Jnheritance is limited in Taff. By the ſecond 
Deed tbe truſt is declared of we ig fo2 200 Pears that Sd 
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We SOGGY IEMA 13. 333-1343, ; Gert i 
miten to Henry, and lu over, Ann therein jt bifter from the Caſe of 
Wood and Saunders; Ta the, truſt of the tetm doth veſt in Henry, 
till the Contingegcy happen; but in ood ann Saunders g Cale, there 
it is limited to the Father and Pother fo 60 Pears, if they lived ſo 
long, then to John and his Peics Bales, in caſe he ſurvive his Fa⸗ 
ther and Mother, and the. Truft to be aſſigned to him accozdingip, 
and if he die without..Ifſue in the Life of the Father and Mother, 
then to Edward his Bother. No man can ſay that ever any thing 
here did veſt in John, fo2.it was but limited to him after his Father 
and Mother's life, in caſe he ſurvived. them, but it never veſted in 
him, andſo it differs from this Caſe, Fo? here the Truſt of the Term 
did veſt in the Duke of Norfolk till the Contingency did happen. And 
that is the difference between the two Cales, and J do appꝛehend 
t is a difference witb great xealon from Wood and Saunders's Caſe, 
fo that which J tnfer krom it is this, that where the truſt of a 
Term is limited to a man and his iſſie, and his Heirs Bales, and 
that veſted in him, if he die without Jſſue, 02. which is much a 
ſtronger Caſe, tho the Contingency be reſtrained within the com- 
paſs. of a life, 02 of a certain time that is to wear out in a reaſon- 
able diſtance, pet coming after a Limitation in Tail cannot carry 
the remainder over. Fo2 if you once admit it during one life, pon 
muſt, admit it during twenty lives, fo2 the reaſon is the ſame as 
to twenty, 8s it is to one, ik they be all in being, and perhaps 
the Feaſon will be the ſame, as to twenty lives all in being, and 
fo2. the life. of one Perſon moze. Then if the truſt of a term 
where it is once veſted in Tail, can never be well limited over, 
tho' reſtrained within the contingent diſtance of a reaſonable 
time; this Limitation to. the Plaintiff can never be good. My; 
Lozd, J crave leave to offer your Lozdchip one Caſe o2 two; ſup⸗ 
poſe that a term fo2 Years, oz rhe Limitation of the. truſt of a 
Term fo2 Years (fo2 J think there is the-ſame conſtrufton made 
of both) be limited to J. S. and the Iſſue of his Body, and if 
J. 8. die without Jſſue within 100 Pears (fo2 the purpoſe ) oz 
within twenty Pears, then to go over to J. N. that cannot be 
appꝛehended to be good, but void; fo2 there is no difference be⸗ 
tween 1000 802-100, 02 20 Pears, pet 20 Pears is but a reaſonable 
time, and not moze in p2oſpet, than one oz ten lives. If a man 
limit the-truſt of a term, oz a term it (elf to J. S. and the Jſſue 
. of his Body z and ik he die _tithour Jſſue defoze 21, then to go 
over ta J. N. This is a tealonable diſtance of time, and pet J be- 
0 . lieve, this will not be allowed to be good and well limited over. 
And the reaſon. is, where once a Term is limited to a man and his 
. iſſue, this in a reaſonable, conſtrution ok Law carries the whole 
.. Term, (fo2-it wag à good while bekoze they gainen the point of 
remainders after lives.) and (if after. it be law,) if he die 
without Jlke within, 100, Pears, oz befoze 21, that reftrittion 
will. mot K dn as we think. Then where is the reglan oz 
Enſe that ; ould be otherwile, if he die without Iſſue in the 
ife 
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life of another Perſon? Truly, my Lo2d, it is very hard to find 
out a true difference between the Caſes where the Reſtrifion 
is fo2 the life of a certain Perſon. and where it is upon a cer- 
tatn-number of Pears. Wy Low, J would put this Caſe upan 
Wood. and Saunders's Caſe, which is the Authouty that is fo 
much preſſed upon us. Suppoſe that Caſe had been th''s; to 
the Father fo2 60 Pears, if he ſo long live; to the vor for 
60 Pears, if ſhe ſo long live, and then inſtead of that tmita⸗ 
tion to John, in caſe he ſurvived his Father and Mother: Sup- 
poſe it had been to the frſt Son of the Father and other, and 
the Heirs of his Body, and if ſuch-firſt Son die without Iſſue in 
the iife-time of his Father and Mother, then it ſhould go over to 
another Perſon. Had it then been good? Surely no. What is 
the difference? Why this, it being to John, in caſe he ſurvived his 


Father and Mother, nothing veſted. But ik it had been to the 


firft Son, and the Heirs of his body, and they have a Son, there 
it differs, fo2 it is afttally veſted in him. And there the Limitation 
over to a Stranger would not be good, even admitting the Caſe 
of Wood and Saunders to be uncontroulable. Another Dbjefton 
r Lowtfhip made, was about the neceſſary Limitations of the 
ruſts of terms by Termers upon Marriage⸗Settlements to a 
man's ſelf, till the marriage take effect, aud then to ſuch and ſuch 
uſes ; and the Objeſtion is, why ſhould it not be as good a Limi⸗ 
tation of the truſt ok a term, oz of a term it ſelf, as well as 
of an inheritance? That will not reach our Cvſe, therefoze J 
need not ſay any thing to it, whether it would be ſo 02 no. But 
ſuppole this Caſe, there be two Bꝛothers, the eldeſt hath no 
Childzen, the younger'B2other hath a Son, and is a going to 
marry the Son, but hath but a ſmall Eſtate to give him. The 
elder Bother has a Term fo2 Pears, and has a mind to p20- 
vide fo2 the Son of his younger B2other, and his intended Cite, 

und he itmits the Truſt of his Term thus; to the -uſe-of himſelf, 
and his Ererutozs till the marriage be had; but if he die. oz 
*Þ2ovided he die bekoze the marriage had, without Iſſue, living 
his younger Bꝛother, the Father ok him that is to be married, 
then to the uſe ok that Son, and ſo on. We do make a great 
doubt, whether the Limitation ok the Truſt of the Term there, 

wotild be good oz not, upon the difference of Child and Baily's Caſe, 
that has been lo olten mentioned in this Cauſe, and was ſo ſolemnly 
' reſolved.” The Ketolution of which Cale, and that alſo of Wood and 
Saunders, we ſubmit to pour Lowdſhip's: Conſideration. As fo? the 
' fntentforr of the Parties in this Settlement, we cannot but ſay, it 
was intended as a Pꝛoviſton, that when the Bulk of the Eſtate, and 
the Honour came to the Duke; his younger-Bzothers ſhould have 
an incxeaſe of their Pozttons. But it is as plain the intent daes 
kail as to all the other younger'Childzen; becauſe: the conſiruton 
*vf Lam wilt not fuppox it. So that the intent without the Rule ol 
Law to maintain it, wil ſignify nothing. 5 
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The Duke of Norfolk's Caſe, 


r. Hl. It your Lo2dſhip: will pleaſe to give me leave, J think, 


I map offer ſomething that has not yet been obſerved; we do not 
trouble your Lo2dſhip oꝛ our ſelves out of a p2eſumption, that we 

ſhall ſo far pꝛe vail, as to alter the Opinion your 402dſhip. has deli⸗ 
vered; but truly my deſigneis to offer ſome Realons, why J hope 

your Loꝛdſhip will be pleas d to take ſome further, Conſideration of 
the matter. Not, but that Jknow your Lozdſhip did very ſeriouſly deli⸗ 

berate upon it, befoꝛe you delivered your Opinion, and you have bn 
pleaſed to tell us the Reaſons pou went upon, and they were two. 
Firſf, upon the Caſe ot Wood and Saunders in this Court: And Se- 
condly, upon the natural Reaſon and Juſtice, that a man that has no 
other Eſtate, but Terms koꝛ Pears; ſhould haue a power to ſettle thoſe 
Terms. ſo as to pꝛovide fo the Contingencies of his Family. That 
a ſettlement of a term upon Truſta's to himſelf, till the marriage take 
effect. and then over, ſhall. be good; this might be reſembled to Pell 
and Brown's Caſe, and'\g come mithin the ſame reaſan, Nom my 
Low, with ſubmiſſion, we have this to offer. This truſt of this term 
in our Caſe. was firſt to attend the inheritance, and that was an E⸗ 
ftate-Tail limited; but then there is a Contingency added to this 
truſt, to this truſt of the Term, that if Thomas die without iſſue, 
living Henry, then to Charles, and as it hath been ſald alteadp, it is 
very plain this Entail of the Term did actually veſt. Then the ſingle 
firſt Queſtion is, whether upon the Contingency happening, the death 
of Duke Thomas without iſſue, it ſhail-deveſt, and a ſpꝛinging truſt 
arile to the nom Plaintiff Mr. Charles Howard. It is ſaid there was 
8 juſt care taken foꝛ him that was a younger Son; ſa there was: but 
a like care was taken foꝛ the other five, Bernard, 4c. as well as foz 
him. Now then the Caſe lies upon this doubt, with ſubmiſſion to pour 
Lozſhip, whether this can enure by way ok a ſpzinging Truſt by a 


new Creation. e think that cannot be; fo2 here being once 


an Eſtate-Tail limited in a term that was to attend an Effate- 
Tail of the inheritance, the Remainder over muſt be void in the 
very Creation. My Lo2d, J have obſerved, ever ſince J have had 
the Honour to pradiſe at this Bar, and very many particular in- 
ſtances might be given, that when the Judges have been upon the 
Caſes called to adviſe here, they would not go beyond, no2 think 
fit that this Court ſhould, beyond the Refolution in Manning's Caſe. 
And tqey have often lald, if that Cale were now to be adjudged, 


it would receive another kind ok Keſolution, The Judges gave 
that Reſolution by way ol -Erecuto2y deviſe, and now J think, ſince 


that, there have been mo2ze Suits in this Court of. this Mature 


ſince the King's Reſtauration, than were in fo2ty .Years. befoze. 
Far cunning People will be always finding out Perpetuities, and 


Truſts of 
Terms, when 
introduced. 


are fond of Limitations tending. to Perpetuities, not only in 
Inheritance, vut in Terins-fo2 Pears. After Manning's Caſe, 
the Convepancers did contrive- theſe. Truſts ok Terms fo? 
Pears to go bepond that Cale. Foz they ſeemed to argue 
thus; That being good by wap of Executoꝛp deviſe, then we 
b * n Ami will 
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will declate a Truſt, and that the Law has nothing to do with, it is 
a Creature of Equity, and governable by Equity. And J have ſeen 
a Conveyance of this nature made by my Low of Leiceſter to Mar- 
riot and Weſtern, dꝛaawn 1658. where there was the truſt of a 
term limited over after an Eſtate-Tail ; but that was never inſiſted 
upon to be good, all the Caſes being otherwiſe. Tf then it be not 
good by way of Executoy Deuiſe, it cannot be good by way of Lt- 
mitation of the truſt of a term. Now in this Cale, certainly it 
would not be a good Remainder by way of Executoꝛy Deviſe. Foz 
when a term is deviſed to end in tail, no man will ſay a Remain- 
der of the term can be limited over. As fo2 the Caſe of Wood ann 
Saunders, that, my Lo2d, J conceive had been good by way of Execu⸗ 
tozy Oevile- A Man that hath a term, deviſeth it to his Wife fo2 
Life, and if John his Son be living at the death of his TUife, then to 
him in tail; but if he die without iſſue, living the Tlife, then to Ed- 
ward, that might be good. Fo2it is a Condition pꝛecedent as to John, 
and there he muſt ſurvive his Father and Mother. oꝛhe takes nothing; 
but he dying befoꝛe them, never veſted in him at all, and ſo might well 
veſt in Edward. But in our Caſe it is void in the Creation, be- 
cauſe in the Caſe here befo2ze pour Lo2dſhip it did veſt, and was to 
attend the inheritance, when the Contingency happens: Can ſt 
then enure to the Plaintiff by way of ſpzinging Truft ? Surely no. 
In Wood and Saunders's Cale it never veſted, in our Cafe it did 
veſt, But J muſt, my Lo2d, crave leave to (ay one Moꝛd to another 


Point in the Caſe, and that is the Recovery. TUhen contingent. 


Remainders in Law, in Caſes of Settlements, may be by ony A# 
tn Law barred, this Court, J conceive, will not ſet them up again. 
Now in this Caſe befoze the Contingency happened, when the Eſtate⸗ 
tail of the fnheritance was in my Low Duke of Norfolk, and the 
Leaſe fo2 Two hund2ed Pears attendant upon that Eſtate⸗tail, then 
doth my Lozd Duke luffer a common Kecovery, which we appꝛehend 
hath ſo barred and deſtroyed this Term, that this Court will never 
interpole to ſet it up again. Mp Low, That which on the Ouke's 
Sehalf we now deſire is, that pour Lo2dfhip will ve pieaſed to take 
ſome further time to conſider of it, and deliver your Judgment the 
nert Term. 
Pr. Serj. M. By Low, J did not erpef, J muſt confeſs, an Ar- 
gument at this rate, and at this time; but pour Towdſhip in great 
Tendernels and Favour hath given them leave to do it: But after 
all, under favour, what they lay is a great miſtake of the Cale. Jf 
they Had obſerved what was ſaid, and truly applied it, they would 
have-anſwered themſelves. That interpꝛetation in ſuch a Caſe 
ſhall de made, o2 not be made, is meerly matter of Equity, which 
upon the Circumſtances of every Caſe is governable by the Circum⸗ 
ſtances. J would not go after their Example to argue, to ſuppoꝛt, as 
they have done, to overturn the Opinion ofthe Court that has ben deli⸗ 
vered But J would offer this to pour Lowſhip ; There is a great mi⸗ 
ffake in calling this a Remainder, it s ſuch thing as a Remainder : 


It 
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No Remain- It is indeed a ſpzinging Truſt upon a Contingency 2 But p2zay, my 
ra the * Lozd, conſider how it ſtands here in Equity befoze your Lordſhip, Here 
Tru . is a noble and great Family, the Heir of it under the Uiſitation of 
Contingency the Hand of God, which no one could remove but God alone; here 
are a great and numerous Jſſte to pꝛovide foz, tbat P2oviſion 
is made acco ding to the Rules of Mature and Juſtice ; and it being 
neceſſary to be done, no man could contrive it better than this Set- 
tlement. My Low, they frighten us with the wozd Perpetuity. It 
is true, a Perpetuity cannot be maintained, that is, an Inheritance 
not to be aliened oꝛ barred, oꝛ that can never end. But here is but 
the name of a Perpetuity, and certainly, that muſt be a ſtrange and 
monſtrous Perpetuity, that muſt determine within the ſho2t ſpace of 
a Life. A PÞerpetuity is an Eſtate that can never be barred. And 
Littleton hath a Rule, that there is no Eſtate but can be barred, if 
all the Perſons concerned in it join. But it is under favour a Con- 
tradifton, and a great one, to call this a Perpetuity ; a monſtrous 
one, J ſay it is, where any man can lee the end of it; and whereas 
to the Circumſtances of the Cale, the Family could not otherwiſe 
be well p2ovided fo2. And whereas Perpetuittes are abhozred, it is 
upon the inconvenience, which hinders other Pꝛoviſions in caſe of 
neceflity; and it were indeed an inconvenience, that every Family 
ſhould have the Miskoztunes that were in this, and not be able to 
P20vide ſome ſo2t of Remedy fo2 them. Some Caſes, my Lozd, 
Have been put by the other ſide now, which under favour are nothing 
to the purpoſe, and would nad no other Anſwer than they give them- 
ſelves. But truly J think it is not fit fo2 the Advantage of the Pub⸗ 
lick, that after a Cale has ben ſo ſolemnly. argued, the Councel 
Hould diſpute the Opinion of the Court. | | 
Mp Low, J would defire to ſay a wo2d in anſwer to ſome things 
that have been urged. As to the Cale that Pr. H--ch--s put, J 
think it had been good by way of Executoꝛy Deviſe. To one and his 
Heirs Males, till ſuch an one returns from Rome, oz the like, had 
been good, eſpecially where the Determination depends but upon the 
expiring of a ſhozt Life. But all this is but Petitio principii, the 
ſame thing over add over. As fo2 Child and Baily's Caſe, there are 
ſeveral things that differ it from ours. There it hath a Semblance 
of our Caſe, of one dying without Jſſue ; but is it there upon a 
Life, and not within a Life as ours doth. And in our Caſe, my Lozd, 
this Limitation to Henry is a Limitation of a Term attendant 
upon an Inheritance, and then it ts plainly as if the Limitation of 
a Freehold Eſiate were to one and the Heirs of his Body, and if 
ſuch an Accident happens, the Eſtate to ceaſe, and be to another fo2 
100 Pears. As it is in Henry attendant upon the Inheritance; 
He that cre- jt ſhould not if Henry had died have gone to his Exrecutoz, but to his 
oo - Heir. Then, as to Chorles, here is a Condition that determines 
on an Inheri» the whole Truſt as to Henry, and there it begins to be firſt a Limi⸗ 
-ance, m3, . tation of a Term in groſs, He that creates a Term attendant up- 
all on an Inheritance, map ſever it it he will; and if he may ſever it, 
| I may 
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may he not limit it upon a Contingency, that upon ſuch a Contin⸗ 
gency it ſhall be ſevered? All Conditions are either pꝛecedent, 02 
ſubſequent, Pꝛecedent to create a ſpꝛinging Truſt, and Subſequent 
to deſtroy the fozmer Eſtate. In Wood and Saunders's Caſe, John 
bid not take, but upon the pꝛecedent Condition; but Edward took 


it upon the (ubſequent Condition. In our Caſe this Condition is 


both; as to the deſtroying of;the Truſt to Henry it is a ſubſequent 
Condition; but as to the creating a new Truſt to Charles, it Is a 


pꝛecedent Condition, My Lozd, J muſt not undertake to argue this 


Caſe, but only to ſay a little to what was ſaid on the other de; we 
hope it being upon ſo ſhoꝛt a Contingency which has now happen d, 
the Limitation of this Term to the Plaintiff is good, and we pꝛay 
your Judgment fo2 him. 


* 


THE 


Lord Chancellor's 


SON 
ARGUMENT. 
Lord Chancellor. F Am not ſoꝛry fo2 the Liberty that was taken at 

the Bar to argue this over again, becauſe J 
deſired it ſhould be ſo ; fo2 in truth J am not in love with my own 
Opinion, and J have not taken all this time to conſider of it, but 
with very great willingneſs to change it, if it were poſſible, J 
have as fair and as juſtifiable an Dppoztun:ity to follow my own 
inclinations (if it be lawful fo2 a Judge to ſap he has any) as J 
could deſire; fo2 I cannot concur with the thꝛee Ch ek Judges, and 
make a Decree that would be unerceptionable : But it is my De- 
cree, I muſtbe ſaved by my own Faith, and muſt not decre again 
my own Conſcience and Realon. 

It will be god fo2 the Satisfa#ion of the Publick in this Caſe, 
to take notice how far the Court is agreed in this Cale, and then 
la where they differ, and upon what G2ounds they differ; and whe- 


ther any thing that hath been ſaid be a G2ound fo2 the changing 
this Opinion. The Court agreed thus far : 


; That 


48 The Duke of Nortfolk's Caſe, 
The Limira- That in this Cale it is all one, the limitation of the Truſt of a 
Tag tete Term, 02 the limttation of the Eſtate of a Term, all depends upon 
Term, and one and the fame Reaſon. The Court is likewiſe agreed (which J 
= Limita- ſhould have ſaid firſt, to diſpatch it out of the Cale, that it may not 
Edate of, trouble the Caſe at ail) that the Surrender of Marriot to the Duke 
Term a!lone. Of Norfolk, and the common Recovery ſuffered by the Ouke, are of 

no uſe at all in this Caſe. Fo2 if this limitation to Charles be god, 
then is that Surrender and the Recovery a Beach of Truſt, and 
ought to be ſet aſide in Equity; fo all the Judges that aſſiſted at the 
hearing of this Cauſe agreed: Jf the Limitation be not god, then 
there was no nad at ali of a Surrender to bar it, no2 of the com- 
mon Recovery to extinguich it. 

But then we come to conſider the limitation, and there it is agreed 
all along in Point of Law, That the meaſures of the limitations of 
the Truſt of a Term, and the meaſures of the itmitations of the 


Eſtate of a Term, are all one, and unikoꝛm here, and in other Caſes, 


and there is no difference at Chancery oꝛ at Commun Law, between 

the Rules of the one and the Rules of the other; what is nod in 

one Caſe, is god in the other. And therefoze in this Caſe the Court 

is agredtoo, that the Limitations made in this Settlement to Ed- 

ward, ct. are all void, fo2 they tend directly and plainly to Perpetui⸗ 

tics, fo2 they are limitations of Remainders of a Term in groſs 

after an Eſtate-tail in that Term, which commenceth to bea Term 

in groſs, when the Contingency fo2 Charles happens. 

Thus far there is no difference of Opimon: But whether the li⸗ 

mitation to Charles, if Thomas die without iſſue, living Henry, 

whereby the Honour of the Earldom of Arundel deſcends upon 
Henry; J ſay, whether that be void too, is the great Queſtfon of 

this Cale wherein we differ in our Opinions. 

It is ſaid that is void too; and yet (ſever it from the Authoꝛity of 

Child and Baily's Cale, which J will ſpeak to by and by) J would be 

glad to ſee ſome tolerable Reaſon given why it ſhould be ſo; fo2 J 

agree it is a Queſtion in Law here upon a Truſt. as it would be elſe- 

where upon an Eſtate; and ſo the Queſtions here, are both Queſtions 

of Law and Equity. Jt was well ſaid, and well allowed by all the 
Reminders Judges, when they did allow the Remainders of Terms after Eſtates⸗ 
or; TERS af. tail in thoſeTerms to be void. IJ ſhall not deviſe a Term to a Man 
Tail in thoſe in tail with Remainders over; the Judges have admirably well re- 
Terms, are ſolved in it, and the Law is ſettled, (and Matthew Manning's Caſe 
vos, dld not ſtretch ſo far) becauſe tbis would tend to a Perpetuity. 
Now on the other ſide, J would fafn know, when there is a Caſe 

Yet the bare Vefoze the Court, where the limitation Toth not tend to a Perpe- 
Liniration tllity, no2 introduceth any viſible inconvenience, what ſhould hinder 
ie that from being god: Fo2 tho” if there be a tendency to a Perpe- 
cer an Eftare tllity, 02 A viſible inconvenience, that ſhall be void fo2 that Reaſon ; 
7.11 aich pet the bare limitation of the Remainder after an Eſtate-tail, which 
tend to Per- doth not tend to a Perpetuity, that is not void. TUhy ? becauſe it 
petuity, is is not? J dare not (ap ſo; ſee then the Reaſons why it is ſo. The 
not void. Reaſons 


I 
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Reaſons that J lie under the load ok, and cannot ſhake off, are 
The Law doth in many Caſes allow ot a future contingent Effate 
to to limited, where it will not allow a p2eſent Remainder to be limit: 
ed; and that Rule, well underſtood, goeth through the whole Cale. 
How do you make that out? Thus : Ik a Yan have an Effate li- The Resco 
mited to him, his Heirs and Aſſigns fo2 ever, (which is a Fee im- 
ple) but if he die without iſſue, living J. S. 92 in fuch a ſhoꝛt time, 
then to J. D. tho' it be impoſſible to limit a Remainder of a Fee up⸗ 
on a Fee, pet it is not impoſſible to limit a contingent Fee upon a 
Fec. And they that ſpeak againſt this Rule, do endeavour as mich 
as they can to ſet aſide the Reſolutton of Pell and Brown's Caſe, 
which (under favour) was not the firſt Cale that was ſo reſolved; 
fo2, as J (aid befo2e, when FJ firſt delivered my Dpinion, it was relol⸗ 
ved to be a good Limitation. 10 Eliz. in the Caſe of Hiude and Lyon, 
3 Leonard 64. which by the way is the beſt Book of Repozts of the 
later ones that hath come out without Authozity, It that be ſo, then 
where a pꝛeſent Remainder will not be allowed, a contingent one 
will. If a Leaſe fo2 Pears come to be limited in tail, the Law 
allows not a pꝛeſent Remainder to be limited thereupon, yet it will 
allow a future Eſtate ariſing upon a Contingency only, and that 
to wear out in a ſhozt time. 

But what time? and where are the Bounds of that Contingen⸗ 
cy? Pou may limit, it ſeoms, upon a Contingency to happen in a 
Life: What if it be limited, if ſuch a one die without iſſue within 
21 Pears, 92 100 Pears, 02 while Weſtminſter-Hall ſtands? Where 
will vou ſfop if you do not ſtop Here? J will tell vou where J will 
ſtop: J will ſtop where-ever any viſible inconvenience doth appear; 
fo2 the juſt Bounds of a Fee-ſimple-upon a Fee-fimple are not pet 
determined, but the firſt inconvenience that axiſeth upon it will re- 
2 of all then, J would kain have any one anſwer me, where there 
is no Inconvenience in this Settlement, no Tendency to a Perpettt- 
ty in this Limitation, and no Rule of Law bꝛoken by the Tonveyance 
What ſhould male this void? And no Man can ſay that it doth bꝛenk 
any Rule of Law, unleſs there be a Tendency to a Perpetufty, oꝛ a 
palpable inconvenience. Dh, yes, Terms are meer Chattets, and are 
not in Conſideration of Law ſo great as Freeholds, oꝛ Inheritances. 
Theſe are Wows, andbitTWows, there is not any real difference at 
all, but the Reafonof Warilkind willlangh atit: Shall not u; Pan have 
AS much Power ober hes Lene as he has over his Inherſtance? Tf he 
have not, he ſhall be diſabled to provide foꝛ the Contingencies of his 
own Fanny that are within his view and p2olpett; betaule it is but a 
Leaſe fo2 Pears, and not an Inheritanee of a Freehoſd. There is that 
Ablurdity in it which is to me inluperable, no2 is the Caſe that was 
put; anſwered in any degrr. A Han that hath no Eſtate but what 
conſitts in a Leaſe fo Peats, being to marry his Son, ſettled this Leaſe 
thus: In Truſt koꝛ himlelt in tail. „ Marriage take effect; and kk 
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the Marriage take effect while he lives, then in Truſt fo2 the married 
Couple; is this future Limitation to the married Couple good oz 
bad? Jf any Man ſay it is void, he overthꝛows J know not how 
many Marriage⸗Settlements: It he ſay it is good, why is it not a 
future Eſtate in this Caſe as good as in that, when there is no ten- 
dency to a Perpetuity, no viſible inconvenience? 

All Men are agreed, (and my Loꝛd Chief Juſtice told us particu- 


latly how) that there is a way in which it might be done, only they 


do not like this way; and J deſire no better Argument in the CMozld 

to maintain my Opinion, than that; Foz, ſays my Loꝛd Chief Ju- 

ſtice, ſuppoſe it had not been ſaid thus; if Thomas die without iſſue, 

living Henry, then over to Charles; but thus, if it happens that 

Thomas die without iſſue in the Life of Henry, cc. then this Term 

ſhall ceaſe, and there ſhall a new Term ariſe and be created to veſt 

in Charles in Tail, and that had been wonderful well, and my Loꝛd 

of Arundel's Intention might have taken effeft fo2 the younger 

Son. This is ſuch a Subtilty as would poſe the Reaſon of all 

42 Mankind: Fo2 J would have any Man living open my Underſtand⸗ 

ſpringing ing ſo far, as to give me a tolerable Reaſon why there may not be 

* as well a new ſpꝛinging Truſt upon the ſame Term to go to Charles, 

Term, as te- Upon that Contingency, as a new ſpzinging Leaſe upon the ſame 

ſonable asa Ttyuſtt Foꝛ the latter doth much moze tend to a Perpetuity than 
ig Late uc, the koꝛmer doth, -J am bold to ſay it. 

on the ame Blit J expeitto hear it ſaid from the Bar, and it has been laid ok⸗ 

Truſt, ten, the Caſe of Child and Baily is a great Authozty ; ſo it is. But 

this J have to ſay to it, firſt, the Point reſolved in Child and Baily's 

Caſe was never ſo reſolved befoze, no2 ever was there ſuch a Reſolu- 

tion ſince. Pell and Brown's Caſe was otherwiſe reſolved, and 

has. often been adjudged ſo ſince. In the next place, J will not take 

much pains. to diſtinguiſh Child and Baily's Caſe from this, tho? the 

wozd (Aſſigns) and the grant of the Remainder by the Bother, who 

was Executrix, are things that Rolls-Jays-hold on as Reaſons fo2 

the Judgment. But J know not why J may not, with Reverence to 

the Authozity-of that Caſe, and the Learning of thoſe that adjudged 

it, take the ſame Liberty as the Judges in Weſtminſter-Hall ſome- 

times do, to deny a Cale that ſtands fingle and alone of it ſelf. And 

IJ am of Opinion the Reſolution in that Cale is not Law, tho there 

it came to be reſolved upon very ſtrange Circumſtances to ſuppoꝛt ſuch 

a Reſolution ; fo; the Remainder of a Term of Seventy ſix Pears 

is called in queſtion-when but fifteen Pears of it remained, and after 

the Poſſellion had ſhifted hands ſeveral; times. and therefoze J do 


ved; 


a 
other Cales befoze and ſince; all which have been otherwiſe reſol 
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but it is a Reſolution, J ſay, meerly becauſe it is a Reſolution, and 

it is expꝛeſiy contrary to Wood and Saunders's Caſe, which no Art oz 

Reaſon can diſtinguiſh from our Caſe oz that. Fo2 here was that 

Cale which was clipt and minced at the Bar, but never anſwered, 

Wood and Saunders g Cale is this: To the HÞugband fo2 ſixty Pears, 

if he lived ſo long; to the CUife fo2 ſixty Years, if ſhe lived ſo 

long, then if Jobn be living at the time of the death of the Father 

and Mother, then to John; but if he die without iſſue, Ifving- Fa- 

ther oz Mother, then to Edward. Suppoſe theſe Toms (living 

Father oz Mother) had been out of the Cale, and it had been to 

John, and if he die without iſſue, to Edward, will any Man doubt, 

but then the Remainder over had been void, becauſe it is a Limi⸗ 

tation after an Expreſs Entail ? How came it tben to be adjudged 

good! becauſe it was a Remainder upon a Contingency, that was Remainde: 

to happen during two Lives, which was but a ſhozt Contingency, aka — 

and the Law might very well expe# the happening of it? Now ws beben 

that is this Caſe. nay ours is much ſtronger ; fo2 here it is only ia mort 

during one Life, there were two. dime, good. 
The Cale of Cotton and Heath in Rolls comes up to this: A Term 

is deviſed to A. fo2 eighteen Pears; the Kemainder to B. fo2 Life, the Roll. Abr. 

Remainder to the firſt Jſſue Male of B. which is a contingent E. zi Devi 

ſtate after a Contingency, and yet adjudged good, becauſe the hap- 

pening of the Contingency was to be expected in ſo ſhoꝛt a time. Now 

that Caſe was adjudged by my Loꝛd Keeper Coventry, Mr. Juſtice 

Jones, Mr. Juſtice Crook, and Mr. Juſtice Berkley, as Wood and 

Saunders's Caſe was by my Loꝛd Keeper Bridgman, M. Juſtice Twiſ- Caſes in 

den, and Mr. Juſtice Rainsford ; ſo that however J may ſeem to ©" 

be ſingle in my Opinion, having the misfo2tune to differ from the 255 

thꝛee learned Judges who aſſiſted me, pet J take my leit to be ſup⸗ 

pozted by ſeven Opinions in theſe two Caſes J have cited. 

Ik then this be ſo, that here is a Conveyance made which bzraks 

no Rules of Law, introduceth no viſible inconvenience, ſavours 

not of Perpetuity, tends to no ill Example, why this ſhould be 

Da Soma it is a Leaſe fo2 Pears, there is no Senſe in 

- Now if Charles Howard's Eſtate be good in Law, it is ten times 

better in Equity. Fo2 it is woꝛth the conſidering, that this Limita- 

tion upon this Contingency happening, (as it hath, God be thanked) 

was the conſiderate Deſire of the Family, the Circumſtances where- 

of required Conſideration, and this Settlement was the Reſult of 

it, made with the beſt Advice they could pꝛocure, and is as pꝛudent 

a Pꝛoviſion as could be made. Fo2 the Son now to tell his Fa- No convey. 

ther that the Pꝛoviſion that he had made fo2 his younger Bꝛother ance co be ſec 

is void, is hard in any Caſe at Law; but it is much harder in ein cer 

Chancery, fo2 there no Conveyance is ever to be ſet aſide, where can be ſup- 

it can be ſuppozted by a reaſonable Confirution, and here mult be pocted by 


reaſonable 


an unreaſonable one to overthzow it. 0313383 ConftruRion 


52 The Duke of Nortolk's Caſe, 


WT 


J take it then to be good both in Law and Equity; and if 7 


tould alter my Opinion, J would not be aſhamed to retraſt it; fox 
J am as other Men are, and have my Par tialities as other Men 
have. TUhen all this is done, J am at the Bar deſired to conſider 
Expedition as fuxthet of this Cale: J would do ſo, ff J could juſtify it; but Ex⸗ 
Re VE 1 PEDition is as much the right of the Subjett, as Juſtice is, and J am 


Subjects bound by Magna Charta, Nulli negari, nulli differe Juſtitiam. J 


Juſtice is Have taken as much pains and time as J could to be inkozmed; J 
cannot help it if wiſer Men than J be ok another Dpinton ; but 
every Man muſk be (aved by his own Faith, and J muſt diſcharge 
my own Conſcience. ; | | 

J have made ſeveral Oecres ſince J have had the Honour to ſit in 
this Place, which have been reverſed in another Place, and pet J 
was not aſhamed to make them, no2 ſoꝛry when they were reverſed 
by others. And J aſſure you, J ſhall not be ſo2ry if this Decree 
which J do make in this Cale be reverſed too; yet J am obliged to 

Of Cafes ad. P2Ouotince it, by my Dath and by mp Conſcience, Foz J cannot 

2 2 adjourn a Cale fo? difficulty out of an Engliſh Court of Equity in- 

u, to the Parliament; there never was an Adjournment Propter Dif- 
ficultatem, but out of a Court of Law where the Pzocavings are 
in Latin. The Pꝛoce dings here upon Recow are in Engliſh, and 
can no way now come into Parliament, but by way of Appeal, to 
tedzeſs the Erroꝛ in the Decree, J know J am very likely to err, 
fo2 J pꝛetend not to be infallible; but that is a thing J cannot help. 
Upon the whole matter, J am under a Conſtraint, and under an 
Obligation which J cannot reſiſt. A Man behaves himſelf very ill 
in ſuch a Place as this, that he needs to make Apologies fo2 what 

he does; J will not do it. J muſt decree fo2 the Plaintiff in this 

Cale, and my Decree is this: 


The Decree, That the Plaintiff ſhall enjoy this Barony fo? the reſidue of the 
Term of Two hundꝛed Years the Defendant ſhall make him a Con- 

veyance accodingly, becauſe he extinguiſhed the Truſt in the other, 

and the Term contrary to both Law and Reaſon, by the Merger and 
Surrender, and common Recovery. And that the Dekendants do 


account with the Plaintiff fo2 the P2ofits of the Premiſſes by them 


oꝛ any of them received ſince the Death of the ſaiv Duke Thomas, 
and which they o2 any of them might have received without wilful 
dekault; and that it be referredto Sir Lacon William Child, Knight, 
one of the Mallers of this Court, to take the ſaid Accompt, and ta 
make unto the Defendants all juſt Allowances ; and what the ſaid 

after ſhall certifie'due, the ſaid Dekendants are to pay unto the 
Plans accowing to the Baffer's Repott herein to be made: And 

at the Defendants ſhall fozthwith deliver the Poſſeon of the Pꝛe⸗ 
miſſes to the Plathtiff, and that the Plaintiff ſhall hold and enjoy 
the laid Barony of Groſtock, with the Lands and Tenements 
thereto belonging, fo2 the reũdue of the ſaid Term of Two hundꝛed 
Peats, againſt the Defendants, and all claiming by, from, o2 _ 
— 2 2 em. 
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them. And it is further oꝛderen and detreen, That the ſaid Deten · 
pants do Stal and Execute ſuch'a'Tonveyance vt the ſaid Term to 
the Plaintiff as the Maſter ſhalt appꝛove of, in caſe the Parties can- 
not agree the lame; but the Defendants: are not to pay. any Colts 
of the Suit. tat ene 2 ja non ned n nl: 
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Die Veneris, 19 Funti, 1685, 

AT hearing Councel two ſeveral Daps upon the Petition u be 
and Appeal of Charles Howard Eſq; ſhewing, That his Fa. emed ia 

ther intended a Pꝛoviſion fo2 his younger Childzen, by Deep, £7 

made by Advice of Eminent Cotincel, and did ſettle the Barony 

of Groſtock, and other Lands, of the QUalue of Five hundꝛed 

Pounds per Annum, in Truſtees, in ower thereunto; and that 

alter a long Suit in Chancery, wherein the Petitioner was Plain⸗ 

tiff, againſt his Gzace the late Duke of Norfolk, the Marqueſs 

of Dorcheſter, Henry Loꝛd Mowbray, and Richard Marriot Eſq; 

Defendants, the Cauſe coming to be heard befoze the Loꝛd Chan» 

celloꝛ Nottingham, on the 17th of June, in the Four and Thir⸗ 

tieth Pear ok Pis late Majeſty's Reign, of--Glorious Memoꝛp; 

who after ſeveral Days Hearing, did declare his Opinton to be, 

That the Petitioner had a good Title to the Barony of Gro- 

ſtock, and other the Lands in queſtion; and decreed the De- 

fendants to account to him fo2 the P2ofits thereof by them re- 

ceived after the Death of Thomas, late Duke of Norfolk; which 

Decree was ſigned and enrolled, and the Petittoner atually veſted 

in the Poſſeſſion of the ſaid Manozs and Pꝛemiſſes; and fur: 

ther ſheweth, That the Defendants, the late Duke of Norfolk, 

the Lozd Mowbray, now Ouke of Norfolk, and Richard Marriot, 

erhibited a Bill of Review into the High Court of Chancery, 

fo2 reverſing the ſaid Decree; to which the Petitioner put in a 

Plea, and Demurrer : Which being argued on the x;th of May, 

in the Five and thirtieth Pear of the Reign of our late King 

Charles the Second, befoze the Right Honourable the Lozd Keeper 

of the great Seal of England, who after hearing Councel on both 

ſides, over-ruled the ſaid Plea and Oemurrer, and reverſed the 

Decree akozeſald; and ozdered a Writ oz TWats of Reſtitution, 

to be directed to the Sheriffs of Cumberland and Weſtmorland, 

to put the Plaintiffs in the Bill of Review in PoſſeMon ; which 

accowingly was done, as in the Petition, amongſt other things, 

is ſuggeſteu; and pꝛaped a Reverſal of the laſt Decree ; as alſo 

upon Anſwer of the Right Moble Henry Duke of Norfolk, Earl 

Marſhal of England, and Richard Marriot Eſq; put in thereunto. 

And after due Conſideration had of * was offered at the Bar 
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by Councel on either part thereupon, it was oxvered and adjudgen 
by the Lows Spititual and Tempozal, in Parlament aſſembled, 
hat the dad Detree made in-. the'Þigh Court ot Chancery, on 
the 1th o May, in the Five and thirtieth Pear or the Reign of 
the late King Charles the Second of Glozious Bemozp, in behalf 
of the late Duke of Norfolk, and Richard Marriot Eſq; be and 
ig hereby reverſed;-and that the Decree made in the ſam Court of 
Chancery, on the 17th of June, in the Four and thirtieth Pear sf 
Þfs late Majeſty's Reigh, in behalf of Charles Howard Eſq; the 
now Petitioner, Be, and Js hereby affirmed, 


JOHN BROWNE, Cler. Parl. 


4 2 GS 


© 


THE 


ARGUMENTS 


OF THE 
Lord Keeper SOMERS, 


THE 
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Die Martis 12 Decembris, 1693. In the Mid- 
dle-Temple-Hall, Com. Mountague & alii verſus, 


Com. Bathen. & al. & econtra. 


Dis Day being appointed by my Loꝛd Keeper to hear the 
Opintons of he Two Chief Juſtices, and Br. Baron 
Powel, who afliſted at the Hearing of this Cauſe, any to 
deliver his Lozdſhip's own Judgment therein; Mr Attox 
nep- General moved on the behalt of the Earl of Mountague, ec. fo 
the Judgment of the Court; and Pe. Baron Powel delivered is 
Opinion firſt. | 
WS... Baron Powel. The Queſtion in this Caſe is, TUhether there Baron ert 
ground in Equity, to ſet aſive-a Dev of Releaſe, made in Amen 


Judy Vf foxthe Settlement of the late Duke of Albernarte's 68 
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Nd the Cas by which my Low of Bath claims. The Ualidity of this Ded path 
at large, . been tried at Law upon an Ejeckment in the Court of King's-Bench, 
by Direction of this Court, where the Title has be#n found fo? the 
Whether Earl of Bath by the ſtrength of this Deed: So that it mult be 
whicha ugreed mp*Lowd of Bath hatb a god Title at Law, Hecauſe the 
N Qerdi# hath found it ſo, and all Parties concerned * hitherto 
may be fer a. Acquieſced under this Aervic. 
ſide in Equi- This Cale comes now back upon the Equity reſerved, and it is 
J. only now to be conſidered, what matters of Equity have been of- 
fered to avoid this Title thus found at Law. And thoſe J think map 
be reduced to Five Heads. 
Objeftions. Firſf, That this Deed was obtained by Surpꝛize and Circumven. 
on. 


Secondly, That it was a Concealed and a Fozgotten Deed. 
Thirdly, That this is a Decd attendant upon a Till, and ſo re: 
—_— in its own Nature, altho it had no Power of Revocation 
n it 
Fourthly, That there is an implied Truſt in this Deed, that the 
Duke might have charged the Eſtate to the full Ualue, and conſe- 
quently might well diſpoſe of it in Equity. 
Fifthly, That the great Solemnity and Deliberation uſed about 
making the laſt Till, and the publiſhing that Till, do amount to a 
Revocation in Equity. notwithſtanding that the Circumſtances of 
the Power are not ſtrickly purſued. 
That, it bes Jam of Opinion in this Caſe, that this Deed having been af- 
ving been *- firmed by a Uerdi# upon a ſolemn Tryal at the Bar at Law, none 
Verdict a: ok theſe matters are ſufficieut fo2 to ground a Decree in a Court of 
Lau, it ought Equity, to (ct aſide this Deed; and I ſhall give you my Reaſons fo2 
”_— this Opinion in the ſame oꝛder J mentioned thoſe Heads in, with par⸗ 
ticular Anſwers to the particular Objetions under each Head. 


Halwerro 1. It is laid, This is a Deed that was obtained by Surpuze and 


jettion. Circumvention. Now J perceive this wozd Surprize is of a very 


Surprize, large and general Extent, They ſay if the Deed be not read to, oz 
wer. by the Party, that is a Surp2ize : May the Miſtake of a Councel, 
that dzaws the Deed either in Milrecitals, 02 other things, that is a 
Surprize of a Councel, and the Surpzize of the Councel muſt be 
interpreted the Surpꝛize of the Client. Thele things have been 
urged in this Caſe, and J thought fit to mention them fo? the in⸗ 
troducing my Reaſon againſt this Head of Argument: And it is 
this: ee 
That if theſe things be ſufficient to let in a Court of Equity to 
ſet aſide Deeds found by Uerdii to be good in Law, then no Man's 
Surprize not Pꝛoperty can be ſafe : J hardly know any Surpꝛize that ſhould be ſuf- 
ſufficient to ficient to (et afidea Deed after a CUerdi#, unleſs it be mired with 
{<e aſide a Fraud, and that erp2elly Poved 3 and 4 know not of any luch pꝛaben 
Verdict, uns in this Caſe. 
leſs mix 4% Jt is true, Duke George by his Will; and the Settlement made 
ird nud. von; his Son at his Marriage, takes no notice of, 102 _ any 
* 1 zoviluon 
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Pꝛoviſion foꝛ the Eatl of Bath; but that, J take it, is not to be re- 
garded as any way matertal at all, becauſe he takes no notice, in 
either of them, of any body elle but him that was his peir. But 
J muſt obſerve here by the wap, that there was not only a very 
near Relation between Duke George and the Earl of Bath, but 
a very intimate Friendſhip culttvated by mutual Offices of Kind- 
neſs between them to his Death. And J muſt mention one par- 
. ticular, becauſe to me it ſeems a clear Anſwer to this Objettion, 

that is, his making no P2ovfſion fo2 the Earl in the Till, o2 Set- 
tlement, might be the Occaſion why Duke George did make ſuch 
an carneſt Application to King Charles the Second, that upon fail- 
ute of his Jſſue Male, his Bajeſty would be pleaſed to beſtow the 
Oukedom upon the Earl, and annex Theobalds to it, which would 
then revert to the Crown. And tbat King did often pzomiſe 
he — and afterwards did it ſolemnly under the Sign Ma⸗ 
nual. 

But then it is ſaid, that after this D. Chriſtopher made his 
Will, and therein there is no notice taken of any ſuch Diſpoſition 
of his Eſtate to the Earl of Bath; But that is not, J think, to be 
regarded neither, becauſe that was a Till only of his Perſonal 
Eſtate, and made when he was under Age, and could not diſpoſe of 
his Real Eſtate. 


Then come we to the Pear 1675, when the Till was made, ta 
Which this Deedhas ſome relation, and by that TUill O. Chriſtopher 
doth ſettle a great part of his Eſtate, upon failure of Jfſue of his 
own Body, upon my Lo2d of Bath. There is no pꝛetence of any ſur- 
pꝛiʒe upon the Duke when he made his Mill, and it is plain then he 
had an intention that my Lozd of Bath ſhould have a great Share 
in his Effate if he died without Jſſite. 

Now then it is to be conſidered what there is of Pꝛook in thts 
Caſe, of any thing that might be a ground to conceive why he 
Gould alter this intention between the Pears 1675 and 1681, 
when this Deed was made. There is no p2oof of any miſunder- 
ſtanding between the Duke and the Earl in that interval; but on 
the contrary, that there was a continual friendſhip and intercourſe of 
Kindneſs between them all the while, as doth appear by a continual 
Succeſſion of Letters and other Cozreſpondencies paſſing between 
them in thoſe Pears, one of wbfch J cannot chuſe but take notice 
of, becatiſe of the Date to it, to wit, in June 1681. upon my 
Lod Landſdown's intention to travel; wherein the Duke takes 
notice of the Intereſt he had in my Low of Bath's Family, and pat- 
ticularly in his eldeſt Son, as the greateſt, next to that of the 
Earl himſelf +: And, J ſay, J mention this Letter becauſe of the 
Date, that it is ſo very near the Date of the Derd, that it is pol⸗ 
ſible the Deed was then made, becauſe it was within a month at⸗ 


fer that Letter, Scalcd and Executed; therefoze it might well be 
referred to in it. 
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Next this appears to be a Dad d2awn by the D. of Albemarle's 


{ 
own Councel, Sir Thomas Stringer; fo2 it is p2oved the Paper- l 
DHaught is all of his Son's Hand-waiting, except the firſt and laſt ſ 
Sheet, and all of it interlined with Sir Thomas his own Hand: t 
Errington has p2oved the Abſtrack of all Sir Thomas his Hand, 0 
with the very Date in it, and wears that Sir Thomas examined I 
it with him. Now is it to be imagined that Sir Thomas Stringer i 
ſhould pꝛepare ſuch a Settlement fo2 the Duke to execute without b 
any Oꝛzder 02 Jnſtruftons from him about it? No, certainly that 
can't be thought, But they lay Sir Thomas Stringer, if he did 0 
dꝛaw it, might fozget it, oz overlook it, and he now dentes any r 
knowledge of it. Truly J cannot value much what Sir Thomas j 
Stringer has (won in this Caſe, he is not conſiſtent with Himſelf, [ 
and makes but a very odd Figure in the Caule, r 
Mr. Stringer. My Lo2d, J beg your Pardon fo2 interruvting fl 
Mr. Baron Powel, but J muſt vindicate my Father; he never 1 
ſwoze a woꝛd in this Cauſe. | 2 
Lord Keeper. Mo, he did not, he was dead befoze the Cauſe u 
came into Court. That was a millake. | U 
Mr. Baron Powel. J am ſure there was Dath of what he had p 
ſaid about this Dad. | 2 h 
Mr. Stringer. That, my Low, you map make what you pleaſe of, a 
but he never made any Dath in the Cauſe. - < 
Mr. Baron Powel. But that which J mention him fo2, was, that t 
there is Þ2oof apparent that he was adviſed with about this Deed; 
and he was the Duke's conſtant Councel. J do not think, I con- t 
feſs, that Sir William Jones did d2aw this Deed; it is not in⸗ t 
ſiſled upon by the Councel of my Lozd of Bath that he did; and u 
any one that conſiders the Frame of it will think as J do. But J il 
conceive he was adviſed with upon the Pꝛoviſo, and the waiting in u 
the Margent againſt the Pꝛoviſo; J appꝛove of this Pꝛoviſo, J be- | 
lieve it to be his Hand, though ſeveral Perſons of good Credit, that N 
were well acquainted with his Hand, have ſwom they believe it not lt 
to be his hand. But they might be miſtaken, and to me it ap- C 
pears by the compariſon of the Recows, Deeds and Papers in p 
open Court; fo2 it is plain, accoꝛding to the various nature of the t 
ſeveral things he wait, oz ſet his Hand to, he Did wüte ſcveral t 
Hands, and particularly wꝛote his Name ſometimes one way, and C 
ſometimes another. And therefoze upon compariſon of that with h 
other Papers, J do believe it to be his Hand. y 
The next thing J would mention is this; here are fir ſub⸗ t. 
(cribing Tlitneſſes to the Sealing and Executing of this Deed C 
.at Albemarle-Houſe, of which Sir William Jones was one: find t 
one Alleman, that is one of the TUitnefſes, ſwears, that when the fi 
Duke delivered the Deed to the Earl of Bath, he wiſhed he p 
could have done moze fo2 him. It was pꝛobable then the Duke 0 
believed he had done ſomething fo2 him; and it is very pꝛobable | 
U 


too, he knew what he had done fo2 him, when he wiſhed he was 
| 4 able 
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able to have done moꝛe. And Pr. Prideaux ſwears, (tho' he does 
not eraitly fir the Time) that the Duke told him himſelf, he had 
ſettled his Eſtate upon the Earl of Bath. Then J ſay, it is hard 
to believe the Duke was furp23ed in making this Deed, when his 
own conſtant Covuncei dzew it, fo able a Councel pecuſed and ap⸗ 
proved fo main a part of it, and was p2eſent at the Execution of 
it, and he ſhould erpzels his TAiſhes to be able to da moꝛe, can he 
be ſuppoſed not to know what he did? 55 
But now let us examine the Evidence and Objeckion on the 
other ide: They ald it doth not appear that this Deed was ever 
read to the Duke, oz by him. It is ind&d proved the laſt UUill 
was read to him by my Lozd Ch. Juſtice Pollexfen, hut not at the 
lame time of the executing of it. But however J think the not ue nor read. 
reading of a Deed to, oz by the Party that crecutes it, is a veryp ue Orc 
flender Dbjetion to make out a Surpy3e, lo as to ſet it aſide, That j/ - nA 
would ſhake many a Convepance; J doubt it would ſhake many Kare, Bong 
Deeds that were made and executed by the Duke. Foz tho' he laser Ol 
was la cautious as ſome of their (Witneſſes ſay, tbat he would e 
not execute any Oceds, but what his Councel ſet their Hands to, Su pe. 
pet J do not find that any of them uled to be read to him, oz he 
himſelf read them at the time he ſealed them. @Therefo2e it is 
a dangerous Doctrine to ſet aſide a Deed upon ſuch an Account, 
Some People will not have leiſure to hear Deeds read, oz read 
them themſelves. . FP . 
Then they object the miſtakes and milrecitals of the Limi⸗ 
tations of the Mill in the Deed, which refers to the TUill, as par⸗ 
ticularly that of Norton Diſney, and ſome others of leſs mo⸗ 
ment: But Sod fo2b'd that the miſtake of a Councel in a Recital 
in a Deed, ſhould be of that great moment as to let alive the Deed 
when executed by the Party. 
But there is another matter much inſiſted on by them as an 
Argument of Surpaize ; that is, this Oeed is pꝛetended to be made 
in Confirmation of the Till in 75, and yet it varieth from that 
(Util fn almoſt all the Limitations of the Eſtates, except in ſome 
part of that to my Lo2d of Bath. J confeſs J have look'd over 
the Clariations, and there are ſeveral, but J have this in general 
to ſay to it, that J take it this Deed was made fo? the ſake of the 
Earl of Bath; and that it was fo2 the Earl's better Security, that 
he bound himſelf up by ſo ſfri a P2ovito not to revoke. And if 
you {ok into the Deed, it will be found to confirm the Till as 
to my Lo2d of Bath, which was the main Point of both Deed and 
Wil. Foz it ſets the Eſtate given to him upon a firmer fot 
than it was by the Tlill which was revocable in its nature: There- 
fore it muſt be intended, as no doubt it was, fo2 that very pur⸗ 
poſe to ſecure it moze to my Loꝛd of Bath, than it was by the 
CU. | | m 
But that which is ſaid to be an Argument of the greateſt 
weight and moment in this matter, that there muſt be ar 
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in the Caſe, is this; it is hardly to be believed, and almoſt impol⸗ 
ſible, that the Duke ſhould lend fo2 Mr. Monk out of Holland, by 
his Mill deſire the King to beſtow upon him the Barony of po- 
theridge, the ancient Seat of the Family, make a diſpoſition of 
his Eſtate by a Mill fo ſolemnly pꝛepared and delfberated upon 

take care to have thre Parts of it; one whereof was to he tranſ- 
mitted to the Dutcheſs of Newcaſtle, another Part delivered by 
himſelf to Mr. Monk, and the third Part taken with him to Ja- 
maica, and there pulled out and declared to be his Mill, and pet 
intend no real diſpoſition of his Eſtate by all this. Theſe are 
Things lo diſhonourable to the Duke, that they are not eaſily to 
be believed of a Man of his Honour and Quality. ; 

J confeſs this is an Dbjefion of great weight, and catrieth much 
Pꝛeſumption with it, but it is Pꝛeſumption only, which how far it 
ſhall conclude againſt a Uerdif, is left to Conſideration. But be- 
ſides, I would put the Caſe upon a like bottom of Pꝛeſumption the 
other way, and then \{# what we ſhall make of it. Duke George 
Mevails with K. Charles II. to promiſe to make the Earl of Bath 
Duke of Albemarle, upon his failure of Iſſue Male: Duke Chri- 
ſtopher, when he comes of Age, doth make a Settlement of his E⸗ 
fate upon the Earl of Bath upon failure of Jfſue of his Body, 
The Earl of Bath is a Perſon that doth heap Dbligations upon both 
Dukes and their Family, is Aſſiſtant to the Duke, both in the Pur- 
chaſe and Sale of Albemarle-Houle, is continually the chief Perſon 
concerned in all his Affairs, nothing {almoſt is done without him. 
There is no P2of of any Miſunderſtanding, 02 Gzound fo2 any, be- 
twen them. Map, it was the Report in the Family, that ik the 
Duke died without Jſſte, the Earl of Bath was to have the Effate : 
He and Sir Walter Clarges are the Duke's near Relations ; 
whereas Mr. Monk, that J ſaid, is not in the Caſe p2oved to be 
at all a-kin to him, and ſo we muſt not make him to be related 
without Pꝛook, but only that the Duke called him Couſin, 

Nob after all this, that the Ditke ſhould make his laſt ill, and 
give all this Eſtate to a Stranger (fo? ſo as to any thing appears in 
Pwof) and give nothing to the Earl of Bath, when by the fozmer 
Settlement he had given him ſuch Hopes of ſo great a Share; this 
I think is a very unaccountable thing; and, J confeſs, J know not 
how to extricate my (elf out of the Toncuſion it cauſes in me; but 
I muſt ſet the one againſt the other as to that Objeckion, and leave 
the Matter in the dark, as to tbe Ouke's Honour, as J found it; 
tho", J think, J may give a further Anſwer to this Objeckion under 
the ſecond Head, 

But J miſt ſpeak ſomething moze under this Head, fo2 J 
would omit nothing that J conceive to be material in the Caſe, 
There is another thing objeXed that feems dark in this Caſe, 
and that is, what was the meaning of ſone Parchments that 
were ingroſſed by. Thompſon, the Summer befoze the Duke 
went to Jamaica? The Jury have kound that this Deed was 
Ss executed 
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erccuted in 81: And ik then the other ſide would make uſe of this, 


as inſinuating that they were the ſame Da ds, then that is not to be 
admitted, as being expzeſly againſt the Aerdick. But to me ft ſeems, 
that theſe Deeds in 87 were made upon ſome Deſign to have them 
executed, then perhaps to ſettle the Eſtate upon a firmer fwt than it 
was thought befoze. The Earl of Bath perhaps might be jealous 
that the Dutchels might pꝛevail upon the Duke to revoke the fozmer 
Deed in due Foꝛm; and theretoze theſe Deeds might be pꝛepar ed ablo⸗ 
lutely without any Power of Revocation, and thought he might pꝛo⸗ 
cure the Duke to ſeal them ſo befoze he went to Jamaica : J lay that 
might be the Intention, tho what was the Oeſign J cannot really tell. 

But admitting that ſuch TUaitings were pꝛepared with ſuch a De- 
ſign ro get the Ouke to execute them, J know not that all this put 
together will be a ſufficient G2ound in Equity to ſet aſide the Deed 
in 81. Foꝛ all deſigns in gaining of Deeds will not avo'd Deeds 
actually made: And that is plain from the Caſe of Bodmin and 
Roberts, that was one of the Pꝛecedents uſed in this Caſe, which 
was in ſho2t thus. 

Mr. Roberts, Son to the late Earl of Radnor, married the only 
Daughter and Child of Bodmin, who was ſo paſſionately fond of his 
Daughter, that whenever ſhe was in his Pꝛelence, he would break 
out into great Fits of Paſſion, and weep fo2 Joy to ſee her. Not- 
withſtanding this great Fondneſs of his Daughter, one Mr. Wynne 
took an Oppoztunity when Mr. Bodmin was under an Arreſt, and 
officionufly came to bail him, and inſinuates into him, That his Son- 
in-Law was the Occaſion of his being arreſted ; and thereupon 
wꝛought lo far upon him as to get him into a pzivate Place, where he 
was removed out of his Son and Daughter's Knowledge, and where 
he went by a ſtrange Name: No one of his Friends had any acceſs 
to him but Wynne himleit, and ſuch as he would permit. Mr. Roberts 
made frequent Application to be admitted to him, but was refuſed, 
which was all in Proof. While he was under this Concealment, 
Wynne tampers with one Barry that had Mr. Bodmin's TUlll in his 
Cuſtody, and would have had him ſuppꝛeſſed that TUill, whereby he 
gave his Eſtate to his Daughter. It happens, during his being 
thus ſecured, he fell ſick, then there is a Mill prepared fo2 him to 
give this Eſtate away to VVynne from his only Daughter; they get 
thee TUlitneſſes tothe execution of it. This Mill was never read over 
to him; this appears in the Pꝛoot; but they get him to execute it: 
And he dies. Hercupon r. Roberts exhibits his Bill in this Court 
to ſet aſide this Mill. There was Pꝛot made of all this Matter that 
J have opened, and this Point of Surpzize in obtaining this Will 
was inſiſted upon ſtrongly. The Low Chancelloꝛ at the hearing ofthe 
Cauſe was aſſiſted by the Chief Juſtice Bridgman, the Chief Baron 
Hales, and Juſtice Rainsford. But notwithſtanding all this Pꝛot᷑, they 
could not pꝛevail to ſet aſide this Mill in this Court; and afterwards 
when they came into the Houſe of Lows, they were of the ſame Opi⸗ 


nion, and it ended at laſt in Relief by the Legiſlative Power, an ac 
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Cubis nom I take to be much ttronget fo2 N elief, it any could be, 


than the Caſe now in queſtion ; and ik then upon ſuch apparent Sur- 
215e and Pzattice if could not be ſet aſibe in Tquity, ſure this can't, 
here there doth appear no Pzeof at all of any ſuch thing. 

2. J come then to conſider the Second Head of Argument againſt 
this Deed, that it was a Concealed and Fo2gotten Deed. Now 
that it was concealed from the Dutchels, and thole that were 
thought her Agents, J agree it ſo; and it is plain, it was always 
intended it ſhould be ſo. But that it was concealed from the Duke. 
IJ think has no G2ound at all. The thing they would infer it from 
is the Evidence of Aleman, whoſe Teſtumonp was read once and 
again: And he fays this Deen, at the time of the execution of tt, 
was delivered to the Earl of Bath; whence they infer he carried it 
away, and kept it concealed from the Duke, who koꝛgot it: But 
upon reviewing Alewan's Depoſition, it can be under tod to mean 
x9 other, but only dtliweren to that effe# as a Deed to bis uſe, 
—4 not that it was delivered to him koꝛ Cuſtody, and carried away 

him. 

"No truly, it ſeems plain to me from all the Profs and Circum- 
ſfances of the Caſe, that this Ov did remain in the Cuſtody of 
the Duke of Albemarle ; fo2 that Sir Thomas Stringer, a little be- 
fore the Duke went into Jamaica, doth dꝛaw an Abſtraf# of it, in 
which the very date is mentioned; which could not be dawn from 
the Paper ⸗dꝛaught. where the date is in Blank, but muſt be from 
the Deld it (elf ; And how ſhouid he have the Deed to do it by, un⸗ 
leſs it was in the Duke's Cuſtody ? | 

Beſides, there is a ſtrong Pꝛot, that the At of 75 was in the 
Earl's Cuſtody once; fo2 the Duke lent to him into the Country fo2 
it, and the Earl bꝛought it up with him; fo2 it is plain by the wozd⸗ 
ing and framing of the laſt Mill in 75, my Lozd Chief Juſtice Pol- 
lexfen had ft in his Cuſtody foꝛ comparing the one with the other; 
they run ſo in the ſame manner, that it is impoſſible but he that 
dzew the laſt, muſt have the firſt by him at the ſame time. | 

Dow then came this Dad of 81, and this ill of 75, into the 
Cuſtody of the Earl of Bath, under the fame Cover, with the Seal 
of the Duke of Albemarle's Coat of Arms ont? Fo? ſo it was p20- 
duced firſt by the Earl of Bath, after the notice of the Duke's death 
in Jamaica. This cannot be ĩimagined how it ſhould! be any other- 
wiſe, than as the Earl of Bath ſays in his Anſwcr, that they were 
deliver d ſo to him by the Duke a little befoze his going beyond Sea; 
02 elſe that the Earl of Bath found them ſo ſealed up and covered 
among the Duke's TUitings. And either way it is a mighty ſtrong 
Put, that the Deed was all along, till he went to Jamaica, in his 
own Cuſtody, and not in the Earl of Bath's. 

But however it is further objefed, that it was a fozgotten Deed. 
Methinks what J laſt urged is a very good P2oof it was not fozgot- 
ten; but there is pet further P2oof of it. Not long befoze he went 
ahzond, the Duke had ſome diſcourſe with Mrs. Crofts, who ( — 
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the ſwears) was told by him, That ſhe ſhould have a good Meigh⸗ 
bour at Newhall if he ſhould miſcarry beyond Sea, to wit, mp Low 
of Bath. And Lane, that is one of the Duke's Servants, doth 
{wear, That the Duke told him, that after his death the Earl of 
Bath would have Newhall. Mt. Crofts wears, That upon his Ap. 
plication to know who he ſhould add2eſs to in caſe of his Grace's 
death, the Duke told him, all he could do fox him, was to recom- 
mend him to the Earl of Bath and Sir Walter Clarges, and overcd 
him to leave the Keys of his TUiitings with the Earl of Bath; fo? 
* ms moſt concern d in them, in caſe he ſhould do otherwiſe than 
ell. 

It is pꝛoved, that the uſual diſcourſe of the Family was, That 
the Earl of Bath would have the Eſtate after the Duke's death, 
which muſt happen from ſome Expreſſions of the Duke to that pur⸗ 
poſe. And Sir Walter Clarges doth in his Anſwer ſwear, That the 
Duke told him he had p2ovided fo2 him, as the Earl of Bath knew, 
which could be only by this Deed. And Mr Greenvill ſwears in his 
Anſwer much to the ſame purpoſe. And Mr. Courtney (wears, That 
eight oꝛ nine Pears ago, my Lo2d of Bath came to him with a Dꝛaught 
of a Settlement to the ſame effeck, to adviſe upon: And about tha 
Months befoze the Duke went to Jamaica, he came again with a 
Copy of this Settlement, to adviſe, whether a Till would tevoke 
it; and that he gave his Opinion it would not, if the Cir cumſtances 
of the Power were not purſued, 

But now here the Dbjef#ion recurs again: Js it poſũble to be be- 
lieved that the Duke ſhould deliberately make ſo ſolemn a Mill, take 
fir Months time in the dzawing and publiſhing of it, and then exe: 
cute it in the Pꝛeſence of thx UWitneſſes, if he had not kozgot this 
Deed, but had known all along that there was ſuch a one? It he 
did know it, and had acquainted the Councel that dzew his TUM 
with it. certainly he would have adviſed him, that unleſs he did re⸗ 
voke it, accozding to the Circumſtatices of the Power, all this 
Care and Solemnity would ſignify nothing. 

Truly on the othar ſide it is to be conſideren, whether the fit 


Months was taken up in deliberation and ſolemn pꝛepatation foz 


making of that TUill; oz, whether that was not an Evidence of a 
difficulty to pꝛevail upon the Duke to do it at all: Foz J mulk take 
the Liberty to ſay, there are P2oofs in the Caſe of Jmpoztuntftes 
uſed to bzing him to it. Dr. Benwick did tell the Ouke, unleſs 
he did it, the Dutcheſs would have a Return of her Diſtemper, 
and be very bad again. It is p2zoved, that when Money ts to be 
paid fo2 the Cotincels Fees, upon dꝛawing it the Duke was uneatle, 
and ſain, the Dutcheſs might pay it if che would, fo? it was her 
"Buſineſs. There appears great difficulty afterwards to get him to 
execute it, that Sir Thomas Stringer impoztuned him much to it; 
upon which he grew very much in favour with the Outchels, and 
there was Enquiry made foz a Baronet's Patent to be got fo: 
him; all to engage him the moze to get this Mok done: — 
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doth he bꝛing it about? The Duke was that day to go by Appoint⸗ 
ment to Sir Robert Clayton's, to meet with my Lo2d Jefferies, and 
ſeal the Deeds of Purchaſe of Dalby and Broughton. Sir Tho- 
mas takes this Till in thre Parts, and thꝛee Witneſſes along with 
him to Sir Roberts; and after my Loꝛzd Jefferies was gone, and 

the Duke in a fretting diſcontentev Humour, he gets him into a 
pzivate Room in that Houſe, and then tells him he had bꝛought his 
Mill to him to ſeal; and the Duke, as Pr. Crofts wears, was 
unwilling to do it then, and would have put him off; but he pꝛeſſed 
the Duke very hard to do it then, and told him he muſt do it, fo2 he 
was to be gone the No2thern Circuit the nert day, and could not be 
at the Execution of it; upon which he did it, but not till after much 
urging and ſollicitation. 

Now J would argue hence, Why ſhould the Duke of Albe- 
marle be uneaſie, and diſturbed, at his being impoztuned to execute 
this TUill, after ſo much Pains and ſo much Time in the dꝛawing 
and pꝛeparing it? J cannot imagine any Reaſon why, but that 
he had not fozgotten this Deed, which he never intended to alter, 
and yet muſt do ſomething to ſatisfie ſome Body's Jmpoztunity. 
He knew he ſhould, in doing it, do a thing that would look very 
odly one day, and that made Him ſo uneaſie, tho' at laſt he did com⸗ 

But admit this Deed had been at that time koꝛgotten by him, oz 
concealed from him, would this in a Court of Equity be a ſuf- 
fictent G2ound to ſet it aſide? J confeſs of a Purchaſer, where 
one that claims by ſuch a Deed, will ſfand by and permit the Pur⸗ 
chaſe to go on, and conceal the Deed; as to that JÞurchaſe, the 
Deed will be a fraudulent Deed: But there is nothing of that in 

this Caſe, neither ſuch a JIurchaſe no2 ſuch a Concealment ; and 
therefoze it can ſignifie nothing here to let alive this Deed, tho” con⸗ 
cealed and fo2gotten. 
Anſwer to ": ls But now J come to a Third Dead of Objeckions : That this 
82838 Deed is a Deed attendant upon the Ci of 1675, and ſo revoca- 
cen” ble in its own Nature, as a ill would be, although it contained 
in it no Power of Revocation. This was very warmly inſiſted 
upon by the Councel of Mr. Monk. 
A Revoczble J confeſs there is ſuch a thing as a revocable Deed attendant upon 
Dees en, @ Will, wbich is revocable ; that is, where a Man doth ſuffer a 
Win uin Common Recovery, and make a Deed ſibje# to his laſt Till 
is revocable, and Teſtament ; ſuch o2 ſuch a Uſe may be declared by Jndenture 
** under Hand and Seal, as intended at that time of the Recovery. 
But this Indenture, after it hath declared that Uſe being founded 
Upon an Aſſurance that was always ſubjeft to Aſes declared in his 
laſt Willi, that TUill being always changeable, the Deed map be al- 
ways changeable : And ſo is the Cale in Dyer 314. b. And the Rea- 
ſon is given in my Loꝛd of Ormond's Caſe, in Hobart 349. by the 
Opinion of two Judges againſt one, becauſe the Foundation, which 


declare 
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is his laſt Mill, is always revocable. But ſuch an Jndenture ta 
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declare Uſes is revocable ; but a Feoffment, o2 a Leaſe, and Re: 
leaſe to uſes referring to a Mill, o2 made to Confirm a ill, that 
that ſhould be revocable, there is no Colour nor any Authoztty in 
4. The fourth head is, That there is an implied truſt, that the 4c, 5 
Duke might charge this Eſtate to the full value; therefoze in Equity * 5 
he might diſpoſe ofthe Land. This Objection does ariſe upon a vart- Obi 
ance luppoled between the ingroſſed Deed and the Paper draught: 4 
fo2 it ſhould ſeem that one of the ſheets in the Paper⸗Oꝛaught is cut 
juſt where this truſt ts declared, and ſo they will pꝛelume it a ge- 
a truſt which would ſubjeit the whole Eflate to the Duke's di 
volal. Fn 

Put as to this matter, it is worn by Thompſon, who ingroſſed 
the Deed, that he ingroſſed it by the Paper not Cut, and did in⸗ 
grols it truly according to the draught, and he was believed by the 
Jury ſo to bave done: Therefore J ſuppoſe it was Cut ſince; and 
if it were, the queſtion is by whom it was Cut? Truly, J think it 
not woꝛth the ttouble of enquiring after that, but it is moſt pꝛo⸗ 

3 it was not Cut by thole to whole advantage it would turn to 

But here doth ariſe a conſiderable Dbjetton, by the TUil! of 75 
there are 200001. Legacies given, and here is a truſt that doth 
ſubjec this Eſtate to the legacies of that Till of 75: Shallthen the 
Earl of Bath hold this Eſtate free and diſcharged of any legacies by 
the laſt Mill? | 2 

J muſt confeſs this was objefted on one ſide, but not debated on the 
other ſide, becauſe they that were of Councel fo2 the Earl of Bath, 
thought it did not concern this queſtion now in debate. That they 
ſaid might be a queſtion another time between my Low of Bath, and 
any perſons that may come here to have any legacies given them by 
the TUiil of 87. It the perſonal Eſtate will not anſwer, J cannot ſay 
poſitively that they may be payable out of this Truſt, tho'J give no 
opinion in the matter, it not having been devated, and lo J have not 
conſidered it. | 

But ſure the conſcquence of that, ik it ſhould bc ſo, would not be 
what this head of Arguments J am upon wotild infer : That if the 
Duke might charge the Eſtate with legacies, therekoze he might 
diſpoſe of it, fo2 he Hath bound Himſelf by this Pꝛoviſo not to dif- 
poſe of it but under ſuch and ſuch terms. 

5. And that bꝛings me to the laſt head; whether this Till of the Anſw. to 
Duke of Albemarle, made 1687, and ſo ſolemnly done, be a Re. tbe fifth 
vocation in Equity, tho' it do not ſtritly purſue the Circumſtances Obj. 
of the Power. All the Cir- 

J know not any Rule moze clear in our Law-Books than this, cuntnccs 
that all the circumſtances, pzefcribed and required in a power ret 
of Revocation, muſt be obſerved to make it a good and effe- Dae 
ual Revocation. So is Scroop's caſe ; ſo is the caſe of mutt be ob- 
Kibbet and Lee, there is indeed a 3 Judgment to be #75 ©? 
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giving in expounding powers, but both thoſe Caſes till agree that 
all the Circmſtances muſt be ſtrickly obler ved. 
It may be ſaid then, they muſt be obſerved in Law, but in a 
At Law. Court of Equity it makes another Cale: fo2 when a man hath 
a power over an Eſtate, thoſe circumſtances are only a guard 
upon himſelf that he may not be ſurpuzed into a ſudden dfſpo- 
— ſition of it: But when deliberately and ſolemnly he hath done 
Quere, in an Ac whereby he diſpoſeth of this Eſtate, but there wants ſome 
aCourt of 1jttle ceremony 92 circumſtance, ſuch as the not tendring 2d oz 
Equity. the like, a Court of Equity ought to ſupply ſuch a defet to ſup- 
pozt his ſolemn Intention to diſpoſe of it. Foz plain it is, he is 
not ſurpziſed into this Act, and lo the Reaſon of thoſe- Circmſtan- 
ces does fail, and they need not be ſtrifly obſerved. 
This way of argument may ſeem ſpecious in a Court of E⸗ 
quity, J confeſs ; but really J think J am able to give a very 
plain Anſwer to it, and that from the nature of powers of Re- 
No or?" vocation, Jt is certain no Conveyance at the Common Lats 
men Law could have a power of Revocation annered to it. As a Feoff- 
could have ment and Livery of Seiſin ; and that becauſe the Law would 
power 2 not admit ſuch an abſurdity, that a man ſhould give an Eſtate ab⸗ 
next. ſolutely to another, and yet reſerve a power to recall it from him 
but a Condi. AT DIS pleaſure. Jt is ſuch a repugnancy az the Common Law 
tion might Will not permit. But a man might have done this at Common 
be annext. Lam, he might have annered a Condition to his Feoffment, that 
if he tendered 12d to the Feoffee oz his Heirs he might enter 
upon the Eſtate, So that the Eſtate which was deveſted out 
of him by the Livery of Seiſin, might have been reveſted by 
a perfommanee of the condition and Re-entry, So it ſtood at 
Common Law. | 
PowerofRe. But after the 27th H. 8. fo? transferring uſes into poſſeſſion, 
vocation firſt uſes become mo2e pltable than convepances at Common Law, 
_ come in uſe wherein this matter, and then powers of Revocation firſt came 
5 H. 8. c. 10. lin uſe and faſhion. Mot but that it is as repugnant to a Con- 
veyance after the Statute as it was bekoze, fo2 certainly it is 
repugnant to give an Eſtate away, and yet have a general power 
over that Eſtate, But a power of Revocation was let in as a 
Condition, and would wozk as a Condition; but whereas the 
perfozmance of a Condition at Common Law, would not work 
a reveſting of the Eſtate, without a Re-entry ; now the perfo2- 
mance 02 execution of the power doth transfer the Eſtate to the 
new uſes, oꝛ reveſt the Eſtate in him that had the power without 
any Re-entry, But ſtill there is now a neceſſity of the powers 
being perfozmed, as there was of the conditions being perkozmed 
at Common Law; fo? it is the nature of a condition and no mo2e, 
So is lngleticld's Caſe, 7 Co. 39. 
There was a voluntary Conveyance made with a power of 
Revocation; and he who had the power is attainted of Trea- 
ſon. Mow all Conditions fozfeited to the Crown muſt be per- 
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kozmed, 02 no advantage can be taken. This power was in this 
Caſe agꝛzeed to be foxfeited to the Crown; the gꝛeat difficulty 
was, whether the King conld perfo2m the condition, 02 whether 
the pertozmance was not tied ſfrifly to the perſon that had the 
power veſted in him? That was the g2eat doubt in that caſe, 
but there was no queſtion but it was a condition, and the King 
ſhould have it as a condition fozfeited. 

And it is likewiſe agzeed in Co. Litt. 238. That it is a condi- 
tion, and would have been repugnant to be a general power. So 
that it is not, as they ſay, a guard only upon a man's ſelf to 
pzevent Surpuze, but a Condition. And as a man muſt perkoꝛm 
a. condition at Common Law to entitle him to a Re-entry, ſo he 
muſt execute his power, to entitle him to a Revocation. And a 
Court of Equity can no moze let a man in to defeat an Eſtate 
upon a power of Revocation, without a due execution of the 
power, than the Common Law could let a man in to defeat an E⸗ 
ffate upon a condition, without perfozmance of the Condition, oz 
than a Court of Equity can think to let a man in to defeat a vo- 
luntary Convevance, without a power of Revocation : koz it is 
all but a condition which muſt be perkoꝛmed, 02 no advantage taken 
of it; and a Court of Equity may do g2eat things, but they can- 
not alter things, oꝛ make them to operate contrary to their el⸗ 
ſential natures and pꝛopeꝛties, | 

J confefs where there is an impediment of executing a power of 

Revocation, 02diſability of doing it, a Court of Equity may perhaps 
interpoſe. And therefoze ſuppoſe the Earl of Bath had always had 
this Deed in his cuſtody kꝛom the time of erecuting it, and the 
Duke having a mind to revoke it, had ſent to the Earl fo2 it; 
that tho' ſeeing the circumſlances required he might truly purſue 
them, but the Earl had refuſed to deliver it, and the Ouke not 
knowing what the power was, had done ſuch A# with a mind to 
revoke it; J agree it reaſonable, that a Court of Equity ſhould 
interpoſe to ſupport it. But why is that ? becauſe the Earl who 
was to have the benefit by this Deed, was the impediment why it 
was not ſtriftly purſued. 
And that is a Reaſon which would pꝛevail at Common Law. J 
will put you a Caſe to pꝛove it, Dyer. 354. A. makes a Feoffment 
to B. with a power of Revocation ; if A. at any time during his like 
pay or cauſe to be tendꝛed to B. at the Font-ſtone in the Cathedꝛal 
at Sarum 201. A. tenders the 20 l. at the place in the abſence of B. 
and without any notice to him to attend : this is held to be no Re- 
vocation. But ſaith the Book (as it ſhould ſeem) if he had (ent to 
B. to be there, oꝛ ſome fo2 him to receive the money at the tender, and 
B. would neither have come noꝛ ſent, it had been a good Revocation. 
So that where there is an impediment by the default of the party who 
is to have advantage by the non-perfo2mance of the power; and he 
that hath the power do an At that expꝛeſleth his meaning to revoke, 
that ſhall be a good Revocation at Law: 


I 


Where a 
Conrt of E- 
quity may 
help, where 
nor. 
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J likewiſe agzee, that in caſe of diſability a Court of Equity may 
interpoſe ; and J agzee therefoze, that in caſe the Duke of Albemarle 
had taken this Deed over with him to Jamaica, and there had had an 
intention to revoke it, and had gone as far as he could to do it, had 
made his TUtill, and had ſir TUitneſſes to it, J believe it would be 
a good Revocation in Equity, tho' none of the TUitnefſes were 
Peers, becauſe of the diſability he would be under to have ſuch 
CUitneſſes. 

And ſo that defective Executions of powers of Revocations may 
be helped in Courts of Equity, in the Caſes of Purchaſers, and Cre- 
ditors, J take it to be true too. And it is ſaid other particular Caſes 


there may be, wherein a Court of Equity can relieve, tho' the Re- 


vocation be not according to the power reſerved. And as to that, 
J confeſs ſeveral Pꝛecedents have been cited, and J wonder, 
conſidering the nature of them, that moze have not been men⸗ 
tioned; but J think there are not above 4 o2 5 very much to the 
purpole, and thoſe J ſhall take notice of, and trouble you with no 
moꝛe. | 

The firſt is the Caſe of Thorne and Newman; and that Caſe is 
no moꝛe in ſho2t than this. A. Covenants with B. to ſtand leized to 
uſcs with a power of Revocation upon the tender of 12d in the Tem- 


ple⸗Hall. A. tenders the 12d to B; who accepts it, but not in the 


Temple-Hall, The queſtion was, whether this was a good Revo- 
cation in Equity? truly J believe it was a good Revocation in Law. 

But ſuppoſe a man make a Leaſe reſerving a Rent payable at 
Michaelmas in the Biddle-Temple-Hall, and there is a pꝛobiſo of Re- 
entry upon non-payment according to the Reſervation. The Rent 
is paid by the Leſfſce at the day, but not at the place; and the Leſſo? 
accepts the Rent, and afterwards Re-enters fo2 bzeach of the 
condition. Ik he have once accepted the Rent, being pꝛivy to the 
Deed, that makes it a good perkozmance of the condition in Law 
abſolutely, So ts Co. Litr. 212. | 

And ſo it is in caſe of a Bond to pay money at a day and place cer- 
tain ; the money is paid befo2e the day, and not at the place, and 
the obligee accepts the money. Tt he after bung an Action upon 
this Bond, the Defendant can plead nothing but payment accoz⸗ 
ding to the condition: And in Evidence he map give it in pꝛaok, 
that tho' it was not paid at the place and day, vet being received 
by the Obligee befoze the day at another place, this is good Evi- 
dence at Law of payment accoꝛding to the condition: And that 
appeared in the caſe of Band and Richardſon t Moor 267. An- 
derſon 198. Cro. Eliz. 142. And this caſe of Thorne and New- 
man J take to be a good perfowmance at Law ; where indeed the 
condition is to be perkozmed to a Stranger that will alter the 
caſe, but where it is to one that is pꝛivy to the Deed, J take tt, 
4 - a good perfoꝛmance at Law, and conſequently muſt be good 
n Equity. 25 27 


3 Another 
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— Caſe cited, was that of Smith and Aſhton, and that was 


thus: One Richard Aſhton conveys his Eſtate in Uſes, with a 
Power reſerved in the Conveyance by any Writing under his Þanv 
and Seal, to make P2oviſion fo2 younger childzen. Being ſick, he 


pzepares Jnſtruitions under his Þand, in oder for Counſel to dꝛaw 


it into fozm; and it is dꝛawn into fozm and ingꝛoſſed: But befoze it 
is lealed, he dieth ; and this was held a good perkoꝛmance of this 


Power in this Court. So here is a defei in the execution of a 
Power help'd in a Court of Equity, - 


As to this caſe, J would obſerve, fir, this is not a caſe upon a 


Power of Revocation to diveſt an Eſtate, no2 a Pexformance of a 


| condition. But further, here are Jnſtruftions pꝛepared, and it went 


as far towards the Execution of the Power as could be, till an Jm- 


pediment came in the way by the Ack of God in the Death of the 


Party. Now J agzee, where there is an Jmpediment by the act 
of God, 02 Fraud oꝛ Oefault of the Party, who claims by the Deed, 
Equity may interpoſe. But that does no way come up to the caſe 


in queſtion. 


Then there is the caſe ofDey and Thwaites, whichwas lately inthis 


Court. Thwaites makes a Settlement to the uſe of himſelf fo2 life 
and afterwards to ſuch child and childzen, and fo2 fuch Eſtate and E- 


ſtates as he ſhould by any Mriting under his Hand and Seal teſtiſied 


by two credible Mitneſſes, limit and appoint. He afterwards makes 
a TUiN, and has but two TUitnefſes to it; (ſo that they did not cite 


by he giveth a Rent of 1001. a Pear to ſuch a child; and dies. 

Now one gzeat Queſtion was, TUhether the Powe2 being to limit 
Eſtate 02 Eſtates, he might limit a Rent out of thoſe Lands? Tt was 
held in Equity he might; and truly Þ th'nk that he might at Law. 
There is, J confeſs, an Opinion againſt it in the caſe of Brown and 
Tayler, where there were three Judges againſt one. But really J 
think it is good at Law. 

A ſecond Queſtion was, TUhether this being vold as a CUill by the 
Statute, ſhould be yet a good Declaration of the Truſt, and an Ex⸗ 
ecution of the Power? And J think the Court of Equity did very 
well in decreeing it to be good. Foz tho' it were not eſtetual in all 


Points (as it was intended) as a Mill. yet it was a Writing which 
had all the circumſtances required by the Power; and therefore J 


lee no Reaſon to queſtfon whether it were good. 
The next caſe is the caſe ot Ward and Booth; and that ſtands thus: 
Sir Thomas Brereton made a Settlement, with a Power of Revo- 


cation, by a Writing under Hand and Seal by two Witnefles ; and he 


in a Paſſion one Day toꝛe off a Label, with the Seal, but afterwards 
repented, delivered it to the Truſtees to be preſerved to the Ales; 
And enquiring whether what he had dane amounted to a Revo- 
cation? and being adviſed it vid not, he was very well ſatisſied. This 

Cauſe came to be heard'befoze my Low Nottingham, and __—_ 


the caſe right, that ſaid there were not two UWitnefſes) But two CUit- 
neſſes are not enough by the Statute to make it a good Mill, and there- 
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no Revocation, it. appearing there was a continued Intention not to 
revoke; But J deſire to read part ot the Gzound that Decree went 
upon, foz that juſtifies: what J kad, in caſe where there is a Diſabt- 
lity o an Jmpediment by kraud, this Court may relieve tho there 
be a fozmal Revocation.  ; - 

There is but one Þ2ecevent. moꝛe that I wall mention, and that 
J take to be direfly fo2 the Earl ok Bath. It is the Caſe of Arun- 
del and Philpot. Mary Philpot being a Clinow, ſeized of Lands, 
made a Settlement upon the Defenvant,: with a Power of Revoca- 
tion upon the tender of a Guinea. She atterwards makes another 
Settlement upon the Plaintiff, but without any Pꝛoot ot the tender 
of. the Guinea. Upon a Bill ſuggeſting her Intention to revoke, 
the Plaintiff could not pzevail in this Court to ſet aſide the firſt 
Settlement, but was viſmtſt ta Law, and ozdered to rry the Title 
within a Twelvemonth, whether revoked oz not revoked 2 And there 
was afterwards a Tryal, and the tender of a Guinea did happen 
to be p2oved, and ſo the Power was well executed at Law. But 
this Court would not interpoſe to ſet it aſide as a Revoeation in 
Equity, upon the Intention onlp, without a Poor of the due Exe⸗ 
cution. 

And upon the whole Matter J conclude, that in a Court ol Equity 
there cannot be a Revocation ot a Deed, to which a Power to re- 
voke it annered, but what is purſuant to that Power, unleſs there 
be either an Impediment from the Party that claims by the Deed, 
02 a real Diſability to exetute accoding to the Circumſtances. and 
I think neither of theſe are in tais Caſe, no2 are any of thoſe Bat- 
ters alledged of Surpzize, Circumvention, Concealment, or the like, 
any good Gꝛounds to let alive this Deed, if they were proved, 
which J think there is no Pꝛetence of. 
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Lord Chick Juſtice Treby 


10 af the mum Dpintion vith my Brother Powel : J ſhall ſtate 

the Cafe as it ft ns upon this Deed and Mill. The Till was 
made in 1675, the Ored in 1681; and ſhall take notice (as J find 
there was much uſe made ok it vn one ſide) of what the Expꝛeſſions 
are in the Till, and ſomewhat. of what Deficiences there were of 
_ Exprefffon in this Deed. 

n 1675 1245 of Albetnarte made bie Min; and by that Will 
he declares, That in retpeck of my Low of Bath's being one of his 
7 um. and out ok Szatitude due to him fo2 many Acts of 


and good Dffices done to him and his Familp, bis CUIL 
way th cook 14 1 


tnherit all the Parts of the Real Eftate not there⸗ 
as ara of; adv therrin be veſtres the King to gꝛant 5 
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the Earl of Bath, and the Jſſue Pale of his Bodp, the Title of 
Duke of Albemarle ; and that his Eldeſt Son might bear the Title 
of Low Monk: And this was intended in Truſt to pay all his 
Debts and certain Legacies in the Will. Pe therein gives a Le- 
gacy of 10601. to Henry Monk (not the. Father of the Plain- 
— the Monks) who it doth not appear was any waps related to 
Six Pears after, in 1611, this Duke Chriſtopher makes a Deed, 
and in that Deed recites this (ill true as to the Date, but miſtakes 
it in ſeveral Particulars, This Deed ſettles the main Part of the 
Eſtate aftex the Duke and Dutcheſs cheir Death, without Jſle by 
the Duke, upon my Low of Bath, part of it immediately after his 
own Death, without Iſſue, other parts upon Sir Walter Clarges, 
and Pr. Greenville : And it has been obſerved, that almoſt all the 
Limitations of the Eſtates in the Deed differ from thoſe in the CUill, 
at leaſt in expꝛels Terms, if not in very Subſtance. 

This Deed alſo ſets forth the Sꝛounds why the Duke made it; 


and it is to this effeck. Pe doth declare he was lo unfortunate, that 


his next Heir at Law was deſcended from a Kegicide, and there koze 
J would obſerve it was not only to confirm the Mill, as they would 
have it, but koz pꝛeventing ſo diſhonourable a Deſcent of the Eſtate 
which he owed to the Bounty of the Crown, and foz conveping and 
ſettling; and aſſuring the Lands to the Uſes therein after declared, 
and confirming and coꝛroboꝛating that Mill which he did not intend 
to revoke. and to pꝛevent any Claim either by the Heir, 02 any pꝛe⸗ 
tended ſurreptitious Hill which might be obtained from him by Sur- 
pe : Theſe are the Conſiderations and Reaſons expꝛeſſed in the 
Deed, why he gives this Eſtate away krom his Heir. at Law. 
Both this Deed and Ulill agzee in this koz Subſfance, that they 
limit the main part of the Eſtate to the Earl of Bath, tho they dif- 
fer in ſeveral of the Limitations to diverſe Perſons: And as to ſome 


ok the Limitations to the Earl of Bath, they differ too ; whether 


material oz no, ſhall be conſidered by and bv. 2 
There is in this Deed a Pꝛoviſo, which makes the gzeat Queſtion 
in this Caſe, that the Duke ſhould have Power to revoke any of the 
Ciſes in the Deed, and limit new ones: But this Power ts reſtrain- 
ed by ſeveral Circumſtances ; it muſt be by waiting under his Hand 
and Seal, in the Preſence ok Six Witneſſes, three where ok to be 
Peers of this Realm, and a tender of Six Pence to the Truſtees 
named in the Ded, e 11. 23 
Afterwards. in the Pear 1687, the Dune makes another Till, and 
thereby he giveth ſome Parcels of his Land to Mr. Bernard Green- 
ville my Lo2d of Bath's Brother, Sir Walter Clarges, and others, 
and makes ſome larger zoviſion-fo2 the Dutcheſs fo2 her Life than 
the had þefoze 3 but the main Bulk and Reſidue ok the Cffate, is 
by this Mill given to Col. Thomas Monk Father of the Plaintiffs; 
and he doth likewiſe in that Mill make a Petition to the King, 


that he will be pleaſed to confer a Title of Þonour upon him, 177 
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lightly of it, as Upon a voitbtfiil Evideſ 


— 


make him Baron Monk of Potheridge, the Ancient Seat of the Fa- | 


milx. 
That Will of 75, and the Deed of 81, are ſubſcribed hy ſix lit⸗ 


nefſes each, this TU of 87, but by three; and ſo the Defett of this 


Mill to make it a Revocation is, that there are but threeTUitneſ- 
ſes, amd none of them Peers, and ä was no tender ok 6 d. to 
the Truſtees. 

The Intent ot᷑ the Earl's Bill is, to habe an Eſtabliſhment of this 
Deed againſt this laſt Mill; and the Intent ok the Dutcheſs and 
Mr. Monk's Bill is, to ſet aſide the Deed, and effabliſh this laſt 
Will and that upon certain G2ounds of Equity, the Deed having 
obtained a Uerdit fo2 it at Law. 

This is the General State of the Caſe, the Particulars will be 
bꝛought in beſt under the ſeveral Heads that I ſhall mention: But 
firſt J ſhall take notice, vs J go, what Pꝛogtels this Caule has had 
ſince it was firſt in agitation. 

Firſt, Jt was inſiſted, that this Deed wos a falſe Deed, and that 
was thought fit to be directed to a Tryal at Law ; and it was moſt 
pꝛoper it Gould be ſo; fo2 it concerned a gꝛeat Inheritance and Free- 
hold conveyed by Deed, and a Devile, both Titles at Law, and that 
was fit to be decided in the pꝛoper Judicature koꝛ ſuch things, in a 
Court ot Common Law by a Jury. Accowingly, this Tryal was 
direfed in an Ejetment at the King's Bench Bar; and this Court 
ſo far aided the Ares to come to the pꝛoper Queſtion, as to order 
there ſhould no Incumbꝛances ſtand in the way, oz be inſiſted upon, 
but any thing that obſtruted the trouble of the right ſhould be ſet aũde: 
So that in ſhozt the Ualivity of this Deed was the thing direded to 
be tryed; it was accozdingly tryed, and thereupon a Uerdi# obtained 
that the Deed was a good Deed, and the Earl of Bath's Title under 
It, good at Law; and Judgment was afterwards entered up; and 
that fo2 the Defendant” 8 part was not ercluſive : It there had been 
any Hisdemeanour on the other ſide, oz in the Jury, they might have 
had redreſs by applying to this Court fo? a new Tryal; nay, they 


map try it again when they pleaſe, upon a new Ejedment: But they 


have acquieſced under it to this Day, that is to ſay, now fo2 two 
Pears together: So that we muſt take it fo2 gꝛanted (at leaſt this 


Court is, J concetve, bound by it) that it is a true Deed, and a good 


Conveyance of the Eſtate, as much Evidence there is ok it as is 
poſſible; ſo ſtrong an Evidence, that we muſt take it to be a true and 
a good Deen, and a Deed without Suſpicion : Twelve Men, beſides 
the Uaitneſſes to it, have (won the Ualtivity of it, (that being the 
ſole Queſtion befoze them) and this muſt be remembeed all Mong in 
the Conſideration-of this Calle. 

Indeed the Coiinſel on the other lde by wem to ſpeak a little 
ce;7 and at laf, that it is 
true by this Uervitt they muſfavmit that this Deed was ſealed by the 


Duke, tho' that was not a'lſttlecontrovertedbefore: But in truth, 
bere is the Arght tryed; it wus a Deed that was a 


Conveyance of 
4 the 
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75. 
the Eſtate, and now we muſt take it fo2 gꝛanted that the whole of the 4 Deer 
Deed was tryed and confirmed by the Uerdit ; ſo that it is a good 333 
Conveyance at Law, and paſſeth all that the Tloꝛds can carry, And peel! 
therefe2e, in our Conſideration of this Caſe, we mnſt lay aſide all the on 7h 
Evidences that was, o was pꝛoper ly to have been given at the Cryal, as geh. 
to the truth and validity of the Deed: And J, koꝛ my part, can allow V-1:diry not 
my leit no Conſideration ofthis Deed in ſpeaking to it, but ſuch ag are — — 
Conſiderations of Equity, conſiſtent with the Truth of the Deed. 

And that is now the only thing that is to be applied unto, what 
there is in Equity, and Conſcience, why this Deed chauld be ſet alide 
when it is allowed to be good in Law,; there is no doubt but there 
may be good g2ound, in ſome Caſes in Equity, to ſet aſide that which 
is good at Law. But the Queſtion is, whether in this Caſe there 
be any ſuch oꝛ no: | 55 

But befoze J pꝛoceed to the Conſideration of what has been iti- 
ſiſted upon in that kind, J deſire to take notice of ſomething about 
the Mill of 87. J am very well ſatisfied that that TUill is well 
pꝛoved: There is my Low Chief Juſtice Pollexfen hath p2oved the 
Inſtructions given koz the pꝛeparing it, and the dꝛawing of it; and 
there are Three TUitneſſes that ſpeak to the Publication: And this. 
is confirm'v by the Teſtimony of Sir Kobert Clayton, who tranſ- 
ated the firſt part of that Affair, to bring the Duke and my Loꝛd Chief 
Juſtice together: And J do equally rejeft all the Evidence on the one 
ſide and the other, againſt the Truth of either the Deed oꝛ this CUill. 

Then this Till would have been a good Diſpoſition of the Lands, 
if the Law did not hinder ; this is, if this Deed did not ſtand in the 
way, as a pꝛioꝛ diſpoſition, and found good in Law; ſo the Oced is 
good, if Equity do not hinder it. Now the g2ounds of Equity 
which my Lo2d Mountague's Counſel inſiſt upon, are J think theſe: The heads 
J have made indeed four of them, but in lubſtance J do not differ from f Equity 
my Bother Powel about them, for J compꝛehend that the Deeds . , 
being ancillary, as it was called, and attendant upon the Tilt, Caſe 
under the head of a Revocation in Equity; J ſay the Heads of E- 
quity inſiſted upon, to ſet aſide this Deed, are Four. 

Firſt, Surpzize and Cirumvention in obtaining of it, and that . 
relates to the Creation of it. 

Secondly, Concealment from the Duke, and this by my Low of 
Bath, and ſo he was not infozmed how his Power was circumſtan⸗ 
ced, and therefo2e not able to execute his Power accozding to the 
Circumſtances, which makes it become a fraudulent Deed, and fo?2 
that Cauſe the Plaintiffs ſhall have relief againſt it. 

Thirdly,Thereis a Revocation in Equity, tho it be not in all points 2. 
ſuch as would be ſufficient in Law, yet there is ſo much done towards 
it, ſuch a Solemnity in the Action done, and ſuch an Impediment of 
doing moze, as will amount to an equitable Revocation, 

The fourth head is that whichwas mentioned of the truſt in theda d. 4. | 

As to the firſt Point of Surpꝛize, it was a Head much laboured by Anlw. to | 
the Caſe, on the Plaintiffs ſide, and * J confeſs J am ſtill at a Loſs, the firſt. 
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fo2 the very Motion of Surpzize, foz J take it to be either 
Falſhood oz Fo2zgery, that is, tho' J take it they would not uſe the 
Cozd, in this Caſe, Fraud; if that be not the meaning of it, to be 
ſomething done ſuddenly and unawares, not with all the Pꝛecau⸗ 
tion and Ocliberation as poſſibly a Deed may be done. 

Pere was a Caſe cited not long ago, in another g2zeat Caſe in 
this Court, out of the Civil Law, about Surpzize, but that was 
under another Wead: That is, A Ban was inkozmed by his Kinſ- 
man that his Son was dead, and ſo got him to ſettle His Eſtate up⸗ 
on him: This is called in the Civil Law, Surreptio. J know not 
whether that Moꝛd will anſwer thoſe Gentlemens Notions about 
this Matter. Now the Civilians define that thus, Surreptio eſt 
cum per falſam rei narrationem aliquod extorquetur; when a Man 
will by falſe ſuggeſtions pꝛevail upon another to do that which other- 
wiſe he would not have done. | 

And J make no doubt but Equity ought to ſet aſide that, but then 
this is properly called Fraud, and that muſt be made out, it can ne- 
ver be intended, J find not any ſuch thing pꝛetended to be made 
out, that my Loꝛd of Bath did uſe any falſe Suggeſtions tothe Duke, 
02 Inkozmations at all, fo2 what appears iu the Pꝛoof; J beg par- 
don if J miſtake oz fozget any thing of the Pzoof. 

Then here is Matter of a Surpzize objetted, which muſt be ſome 
thing that will not avoid this Deed at Law, but will avoida Oeed 
in Equity, which yet is not dire# Fraud o2 Falſhood in the Party, 
but is to be gathered out of the particular Circumſtances of the 
Caſe; but what in certain to make of it J confeſs J cannot tell. 

J would repeat the Wows that the Plaintiffs Counſel uſed : 
They ſay it is abſurdly drawn, it was unduly put upon the Duke, 
'twas done without his peruſing it; it was contrary to his common 
Inteution, befoze and aſter the Sealing of it. Jt muſt be admitted 
that there was Deliberation, and Conſideration, and Intention 
enough pꝛovedto make it a good Deed at Law, otherwiſe there would 
not have been a Cerdift fo2 it: But it ſhould ſeem there was not 
enough of theſe in Equity, and the want of this is what they call 
Surp2tze, and that muſt avoid this Deed in Equity. 

But J conkels J am not ſatisfied that there was any Surp2iZe 
in this Cale in any thing: The Duke at the time of making this 
Deed was under no Fozce, no Reſtratnt, no Falſe Inkozmation, 
as J obſerve, no no2 any Sollicitation from my Low of Bath at 


all: Þe was in his own Houſe at his full Liberty, he was in very 


good Company; fo? J take it fo2 gꝛanted, (as J ſhall inſiſt further 
by and by) that Sir William Jones was by at the Execution of this 
Deed, and a Witneſs to it; the Duke was under no Sickneſs, no 
Weakneſs : And J muſt take notice of one Pꝛoof mo2e which was 
mentioned, He had not been d2inking. but was in very ſoher Com- 
pany. This appears to be the Condition in which the Duke was 
at the ſcaling of the Deed in queſfion. 


4 But 
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But let us conſider what are the Particulars of Surpzize, that 
they whos 'oppoſe this Deed inſiſt upon; J think they are reducrble to 
theſe Three, There was a Want of Collateral Circumſtances that 
uſe to attend the Execution of Oeeds, made with good Deſtberatton, 
and without Surpztze: Then there are ſome Obſervations made 
upon the wozding of this Deed, which argue a Surpzize : And then 
they lay it muſt be obtained ſurreptittouſly, becanſe it is contrary to 
his conſtant Intention and all the Courſe of His Acings as well 
befo2e as after that time. * 
Firſt they ſay there is a want of Collateral Circumſtances that are 
to attend the Executions ok Deeds made with good Deliberat ton, 
and without Surpzize, and that appears in thele Particulars. 
Fefirſl, It doth not appear who drew this Oced : It is certain, they 
ſay, that it could not be Sir William Jones, and J think ſo too: They 
obſerve, and with very good Reaſon, that he ſaying, I approve of 
this Proviſo, doth p2ove that he did only concern Himſelf with the 
JNoviſo and did apply himſelf fingly to that, and did not manage 
the Body of the Deed. : 3 
Then it doth not appear that the Draught ok this Deed was read, 
02 the Deed ſubſigned, oz counterſigned by Counſel, as was the 
Duke's ulual Method; no2 was there any Counterpart of the Deed : 
Thereas to the UUill of 87, it was carefully drawn and made, and 
three parts of it prepared, and then there were very great Perſong 
concerned as Truſtees tn this Oced, and yet ſeveral of them knew 
U & OTST ES 8 
To this J muſt acknowledge. that the Objeckion is fo2 the moſt 
part true; but how far it is an Objetion we ſhall conſider furthe 
vo adv, | 1 £ 
Firſt, fo2 the want of Jnſfrutions about the dꝛawing this Oced, 
this is now above ten Peats befoze it comes in queſtion ; and ſuch 
Inſtructions there might have been, but in length of time loſt o2 laid 
aſide ; and when once a Deed is afually made, g2eat Perſons, as 
well as leſſer ones, are careleſs of the Pꝛeparations of ſuch Deeds: 
The Deed binds the Eſtate, and ik that be carefully kept, there may 
eaſily be a Megligence as to the reſt. 3 3 
J did obſerve befo2e, that tho' the particular Limitations in the 
firſt TUiil and tbis O ced do differ, yet both Oeed and Til! do agree 
in Subſtance to ſettle the Bulk of the Eſtate to my Lo2d of Bath. 
Tt is likewiſe obſervable, that there is a ſtrong P2oof Str Thomas 
Stringer drew this Deed, fo? his Hand is interlin d in every Sheet of 
the Dꝛaught; and as J do remember his Son writ it. Sir Thomas 
Stringer was at that time my Low Duke's Counſel ; and J confeſs 
there have been repozted ſeveral things about this Batter from his 
Mouth, which becauſe they are very various and inconſiſtent, J with 
he had been alive, that he might have ſet all righe ; but as the 
8 now ſtands here, it has rendred him vezy doubtful in the 
Cale. ; | 


J con 
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J. confeſs J do believe Sir William Jones had too little Patience 
(give me leave to ſap ſo) and too much Skill to make ſuch a Deed; 
J ſpeak as to the Art and Skill of fzaming it; therekoze J concetve 
he did not, but Sir Thomag Stringer did. 

As to the not reading of the Deed to the Duke, which the Defen- 
dants Counſel do objet, neither was the Will of 87 read to the 
4 Duke at the time of his ſealing and publiching it: So far it is true, 
h that after it was ingꝛoſled and bzought to Sir Robert Clayton's, it 
| was not read to the Duke ; but the Particulars of it he had been 
acquainted with at the time of the dꝛawing, and ſo it might be as 

to the Deed too, fo2 any thing appears to the contrary. - 

That there was no Counterpart, and that the Truſtees were not 
acquainted with it: The Anſwer is, That the Duke did intendit as a 
Secret, and therekoze the leſs notice was to be taken of it; and the 
Duke intending mainly by it an Advantage to my Low of Bath, it was 
thought fit to be concealed, fo2 ſome Reaſons, from the Dutchels. 

Sut,after all, J know no ſuch Rule in Equity; Jam ſure none of 
the Pꝛecedents that J have (een come near it; that where there is a 
Deed fo2 the making of which no Inſtruckions are found, no Pꝛook of 
its being read to the Party at its Execution, no Counterpart, o2 the 
Truſtees not acquainted with it, that theſe are ſufficient G2ounds to 
ſet ſuch a Deedaſide in Equity: J do not think any of the Pꝛecedents, 
02 all of them together (and J am ſure J have read them all) will 
amount to pꝛove any ſuch thing. 

The (ſecond Matter to make out the Surp2ize, is ſome Conſidera⸗ 
tions taken out of the Bowels of the Deed it (elf, ſeveral Jmp2opate- 
ties of Expꝛeſſion, as (in part of Dower) and (in full of Dower) 
which are not Phraſes that look like the Act of a Lawyer, one well 
Skilled in the pꝛoperty of the Law-Otalef : Jt doth alſo miſrecite the 
ill of 75, that is particularly, as to the Lands given to the Out- 
cheſs, that they are given fo? Life, when it was only during her TUt- 
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he were immediate Deviſee, whereas it is a Deviſe to him in Re- 
mainder after a Limitation to the Duke in tail. 

Improprie- But certainly Impꝛopzieties of Expzeſſions and Milrecitals in 
ws Ex- 4 Deeds, are too flight Aﬀs to avoid Deeds ſo made, ſo atteſted, ſo 
Miſcecizals, moved, as this Deed in queſtion has been: They are rather in- 
ace too ſlight detd Flaws and Objeckions that go to the manner and fozm, than 
ausroavoil the ſubſtance, and ſhew rather want of Art in the Counſel that 
are well pro- drew it, than want of Honeſty and Jntegaity in the Deed it ſelf : 
ved. Beſides that, a Deviſe to one fo2 her Whidowhood, is a Devile fo2 
Life in one ſenſe, and Common Parlante, tho' it be defeaſable ; 
4 and a Devile to one in Remainder, is a Deviſe to him, tho' not an 

© immediate one. 4 | 
Another Obſervation out of the Deed it ſelk is, that here are E- 
ö ſtates limited to the Ouke's younger Sons out of Lands which he had 
no Power to create o2 carve ſuch Eſtates out of, they being ſettled be. 
foze upon his Marriage on the Eldeſt Son; and that is true; it is ſo, 
3 | as 
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- dowhood : The Lands are ſaid to be given to Mr. Greenville as if 
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Das to the Lands called Norton Diſney : But there are other Lands 
not compazed in the Settlement, and all the reſt that were new 


Pur chaſed, were in his Power to ſettle as he pleaſed; 
But the gꝛeat Objetton out of the Deed is this, That this Deed 
doth in ſeveral Places declare it ſclf to be made to confirm and co2- 
robozate the Mill in 75. How comes it then to paſs, that it ſhould 
differ fx2om it in all the Limitations, except one? And that is in 
the Dꝛaught of my Lozd of Bath's own waiting ; and that part of 
the Eſtate is by the Deed to come to the Low of Bath, upon fai. 
jure of the Duke's Iſſue Male only, ſo that his Daughters are 
wholty debarred. | : 
To this J ſay, what they object, (that there is rather a Contradi- 
ckion than a Confirmation of the Till) is true; J am not ſatisfied 
J aflure you in that which the Defendants lay to it, that the TUill is 
mentioned only, as to preventing the Deſcent. It is firſt mention d 


there, but J think it goes through, and is repeated moꝛe than once; 


but that which J would obſerve, is this, that this Deed does confirm 
the TUill in the main and ſubſtantial part of it, theſettling the Bulk 
of the Eſtate upon my Lozd of Bath. | 
Beſides, the Expꝛeſſion of the Deed is not only fo2 confirming rhe 
CUill in 75, but allo to the ſettling of the Lands to the Uſes after 
declared ; and if it do not confirm every Limitation, yet ic doth 
in the ſubſtantial Settlement of the Eſtate. | 
It was further ſaid, that the only Limitation which agꝛees with 


the Will, is that which is in the Dꝛaught of my Low of Bath's 


Hand-writing, where Lands are limited to my Lo2d of Bath, after 
failure of Jfſte Male with Ercluſion of the Daughters, which, the 
Plaintifs ſay, it can not poſſibly be imagined the Duke ever intended 
to do. But J muſt mention what Anſwer the Deke ndants give to 
it: They ſay the Duke had then 15000 1. a Pear: and he makes 
an Incerceſſion to the King to beſtow the Honour of Albemarle up- 
ou the Earl of Bath ; and that it might not go alone, he limits 
3000 l. a Pear upon his failing of Iſſue Male; ſo that the Honour 
thould come to the Earl, and there was enough left ko: Oaughtets, 
Now if their Ualuation of the Ouke's Eſtate be right (which truly 
IJ know not) it is ſome Anſwer why ſome par ſhould be given to 


the Earl only after the failure of Jfſue Male. 


But then J would obſerve too, the Deed by this Obligation doth 
confirm the CUil! of 75, and that Till allo affirms the Oced: Ik the 
Till of 75 were once well, as J ſee no Colour to the contrary, 
then J am ſure all theſe Objetions from the Duke's contrary Inten- 
tions are all anſwered, that he never intended to give him his Cftate, 
fo2 if they admit that the Wal was once the true Will of the Ouke 
of Albemarle, then there was an apparent Jntention in the Ouke 
of Albemarle to give the Earl of Bath the Bulk of his Eſfate if 
he died without Jflue. 


x Now 
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Now as to the Uariations in the Limitations of the Deed from 
thoſe in the Mill, JI think truly it ſtands indifferent to one ſide oz 
other. Fo2 here was the Otſtance of ſix Years between them, and 
the Duke might alter his Mind; it might be one way one time, and 
another time another; he might alter his Mind as to his Daugh- 
ters, he might aſter ſo many Years deſpair of Iſſue; and fo not 
mind the making any Pꝛoviſion fo2 them, he might change his 
Mind as to his other Kindzed, and therkoze might in theſe Par- 
ticulars vary from the TUill of 75. : 

But J would til! have this obſerved, that in Subſfance they do 
an2ee; he doth pꝛelerve the lame Favour and good Intention fo2 mp 
Low of Bath to give him his Eſtate as his neareſt Kinſman t It 
then theſe Limitations in the Deed were purſuant and agzeeable to 
the Duke's then Mind, it is no Batter if there be any ſuch (larta- 
tions oz Alterations from what was in the TUill ; and that it was 
ameeable to his Mind then, IJ ſhall by and by take notice of ſome 
things that occur in this Caſe, and which ſeem to ſatizfie me in it 
that this was his Intent. Fo? I did obſerve, that one thing they 
inſiſted upon, to ſhew it was by Surpuze, was, that this was con- 
trary to the Intentions of both the Dukes of Albemarle, and the 
conſtant Series of Purpoſcs in the Family, and they undertake to 
give Inſtances of it. : | 
The Defendants Counlel ſap, That his Intention was to give 
his Eſtate to the Earl of Bath, who was his near Kinſman, to whom 
he Had very g2eat Obligations; that my Low of Bath was concetn d 
in that gꝛeat Aﬀton of Reſfozinug the Royal Family, which was the 
Raiſing of his own ; that he was a conſtant Friend of Duke 
George, and his Son's chief Counſello2 and Adviſer ; and that 


the Family were under gꝛeat Obligations, is and muſt be admit- 
ted both from what is in the Deed expꝛeſſed, and what is otherwiſe 


Þ20veD, 

But the Plaintiffs ſay na, they had no ſuch Intention, neither 
one 92 other of them, and particularly Duke Chriſtopher had none, 
neither befoze the making of this Deed no2 after. Duke George 
makes his Till in Jane 1665, wherein he gives all his Real 
and Perſonal Eſtate to his Son, and nothing at all to my Loꝛzd 
of Bath. J did look into the TUill, which is very ſhoꝛt, and there 
is nothing given to any body but his Son, that is the whole of the 
Mill; then in the Pear 1669 is the Settlement made by Duke 


George upon his Son's Marriage, and there is nothing ſettled 


upon my Low of Bath, not ſo much as a remote Rematnder, In 


73 Duke Chriſtopher makes his Mill, and therein gives gꝛeat 
Legacies to the Dutchels, but not to the Earl of Bath. 


Theſe are Jiſtances befoze this Mill and Deed, but the Anſwers 
given them are thele, which makes me not ſatisfied with the 
Plaintiffs Dbjettions o2 P2oofs of his never intending to give 
my Loz2d of Bath his Eſtate, 


0 Firſt, 
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notice of no body but his Son; and as he gives nothing in it to my 
Lozd of Bath, ſo neither doth he to any body elſe, and that very De- 
vile is void, becauſe it was to the Son and Heir, to whom it would 
without that have deſcended ; and it ſignifies very little to their pur⸗ 
pole, being in the ſame Pear with King Charles's Sign⸗Manual 
at his Requeſt to pꝛomiſe the Earl the Dukedom upon fatlure of 
Iſſue Male. 
As to the Parriage⸗Settlement in 1669, there is indeed nothing 
ſettled on the Earl of Bath, ſo much as in Rematnder ; but in ſuch 
Settlements Men uſually do p2ovide only fo2 the Iſſue of that 


Marriage, and ſo leave the Oiſpoſition of Remainders to ſubſe- 
quent Settlements. 


As to the Mill of Duke Chriſtopher in 1673, at that time they 
ſay he was but a Minoꝛ of twenty Years of age, and it was only to 
diſpoſe of his Perſonal Eſtate ; fo2 as tohis Lands, if he had made 
any Ocvile of them, it had been void, and the Perſonal Eſfate was 
at that time about 600501. But within a Pear oz two after that, 
when he came of Age, is the Mill of 75 made, and there is a migh- 
ty liberal Gtft made to my Lo2d of Bath; and purſuant to his Fa- 
ther's Deſire, and King Charles his Pꝛivy Seal, doth he make that 
Requeſt ko; the Dukedom fo2 my Lozd of Bath. And it muſt be ob- 
ſerved, upon ail theſe things, that as there is nothing given to 
my Lord of Bath in Duke George's Will and Settlement, noꝛ in 
Duke Chriſtopher's Will in 1673; ſo no2 is there any Lands in 
either of them, no2 in the TAtll of 1675, o2 Deed of 87, given 
to Thomas Monk the Father of the now Plaintiffs ; fo that that 
— is much ſtronger againſt them rhan againſt my Loꝛd of 
Bath. 

Now J do not find any Pꝛook of a PDꝛovocation o2 Cauſe given 
by my Lo2d of Bath, to make the Duke totally change from 
this Intentton, to give him the gzeateſt part of his Eſtate, and 
put him quite out of his Favour, no2 doth it appear he was 
ſo ; here were ſeveral Letters read, there have been Copies 
of them bzounbt us, and J have looked upon them; againſt 
theſe Letters it has been obſerved, that here is no notice ta- 
ken in any of them ok this Deed, but there is ſome of the 
TUill of 1987, while the Duke was in Jamaica about the Death 
of Colonel Monk. | 

J confeſs. J cannot ſay there is any one Letter that ſpeaks of 
this Deed, by the Name of a Deed; but there is one o2 two 
that have an Aſpe upon it, and very near reſpe# unto it, and 
cannot refer to any thing elſe, particularly that which was woit- 
ten relating to my Low Lanſdown, when he was going to 
travel, and another about his Marriage, wherein he takes no- 
tice how much he was concerned in him, even next to his Fa- 
ther himſelf, as he very well knew; and that he wote lo much 
about him fo2 Reaſons beſt known to the Earl himlelf; this ſeems 


to 


= 
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* Firft, as J ſaid, Duke George's Will is very ſhot, and takes Anſwer. 
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Duke, 02 defrauding any one of his Eſtate, and therefo2e believing 


to point at the fame Conveyance, and aims at t this Deed, to my 

They have made another Obiedion, that the Duke never intended 
to leave any part ot his Eſtate to Sir Thomas Clarges, becauſe he was 
under the Ouke's Dilpleaſure, upon account of ſomething he took ill 
from him, but that receives an eaſie Anſwer ; what is limited to him 
is but a Remainder, and that of no gꝛeat Eſtate neither; beſides that, 
the Evidence of the Duke's being diſpleaſed with Sir Thomas, is but 
a hearing by a third hand; but J find no diſpleaſure pꝛoved at all that 
was conc eived by the Duke againſt my Loꝛd of Bath to the laſt : Come 
we then to the Time of making this Deed, and let us ſee whether 
the Duke did really intend what the TUows of thts Deed do impo2t, 
and that J think is made evident by Pꝛooks that have not been an- 
ſwered 02 contradied ; The Deed takes notice of the very gꝛeat 
and many Afs of Friendſhip and Kindneſs received by him and by his 
Family from my Lo2 of Bath; and it is pzoved, the Duke declared 
it ought never to be foꝛgotten, noꝛ could he ever make him ſufficient 
amends. It ſhould ſeem he had pꝛocured his Father's Garter kfoꝛ him, 
when he might have had it Himſelf; he thereupon tells Mr. Prideaux 
that he was ſettling oꝛ had ſettled his Eſtate upon my Loꝛd of Bath, 
which muſt be much about the ſame time that this Deed was made. 
One ok the (Uſtneſſes ta the Deed ſays, at the lealing of it he 
wiſhed he could have done moꝛe fo? him. 

But to me, one of the cleareſt Ebldences of the £Oukes Inten⸗ 
tion to do this fo2 my Lo2d of Bath, and that it was no ſurpzize 
upon him, is the ]P:e:cnce of Sir William Tones at the Execution of 
this Deed ; foꝛ J do take ft upon the Pꝛooks, it is moſt evident that 
he was then preſent; and J will teilt you what the Evidence of it 


fs: Pr. Vivian ſays, he was oftcn uſcd as Counſel fo2 the Duke 


of Albemarle, and principally relped upon; and this Vivian hap- 
pens to be one of the ſurviving TUitnefles, and he poſitively ſays, 
Sir William Jones was there, and a Witneſs to the Oced; ſo ſays 
Mr. Strode, who knew Him very well; and the Third ſays, there 
was a gzeat Lawyer there, though he doth not p2etend to know 
him, it is Clark: Mr. Hebblethwait ſays he believes the Name 
indozſed is Sir William's Hand-waiting, and no better TUitneſs 
could there poſſibly be fo2 that purpoſe than he; no2 could there 
be gꝛeater Evidence than thoſe Multitudes of Inſtruments that 
were pꝛoduced in Court, whereby to my Appꝛehenſton it did appear 
plainip that the Characters did very well agzee. 

Now if Sir William Jones was there at the ſealing of this 
Deed, J think J need ſay no moze upon this Point; he was 
a Gentleman ve2y well known to be both of g2eat Ability and 
Integzity, and Reputation ; and he would never have given up 
all his Honour and Reputation , and the Quiet of his own Con⸗ 
ſcience, to make one in a Confederacy of circumventing this Noble 
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him firſt to be p2eſent which J really do, J cannot but conclude 
that it was really and bona fide done without Fraud o2 Sur⸗ 
puze. Beſides this Evidence, there are ſeveral diſcourſes alſo 
that have ben p2oved, wherein the Duke hath declared both 
his intention, and that the thing was done, which ſheweth he 
was not ſurp2tzed into it, J name Mr. Crofts in particular, 
who muſt be admitted to be a god TUitneſs, being one of the 
thee Titneſſes to the Till of 1687: And he ſays the Ouke of 


Albemarle told him the Earl of Bath was to ſucceed to his E⸗ 
ſfate. 


It is indeed objected upon this Head, what needed then all this Objection 


Pꝛivacy be uſed 2 why ſhould the Duke conceal it from the Dutchels 
his Lady, to whom he had been ſo kind in it? why from the Duke 
of Newcaſtle and the other Truſtees, Perſons of Quality and 
Honour 2 They ſay it could not be fo2 any diſſatisfa#ton the 
Duke had with his Outchels, fo2 they always agreed very well 
together, and they have read the Teſtimony of my Low Carmar- 
then, who ſays that he never obſerved a Couple to live better 
together, 02 any Woman to carry it better towards a Husband 
than the Outcheſs, and they have pꝛoduced you ſome Letters from 


the Duke to her which ſhew great Fondneſs and Afﬀetion ta 
her. 


Truly in the firſt place J do not know why any Reaſon ſhould Anſwer. 


be expefcd to be given why he uleth Pꝛivacy in any Action he doth, 
ſure he may 02 he may not at his Pleaſure; there may be pzivate 
Circumſtances that may induce him (and that with very good 
Reaſon) to uſe mo2e o2 lels Pꝛivacp in the Affairs he tranſats, 
But beſides this they bzing you in PDꝛooks that J cannot but men⸗ 
tion, that the Dutcheſs had conceived a diſpleaſure, though it be 
not known 753 what Reaſon, againſt the Earl of Bath; that the Duke 
wos uneaſte under her Tmpoztunitics to do what he had no mind 
to, and that was the Caule of his dzinking la hard to divert him⸗ 
ſcif; the Duke was appꝛehenſive ſhe would purſtie her diſplea⸗ 
ſure againſt my Lozd, and he would have but an unquiet Life 
if ſhe came to the Knowledge of this Settlement, at (caſt till 
ſhe had pꝛevailed with him to alter it, which he refolved not to 
do. | 

Now it may be (J ſpeak it with all the due Reſpe# to my Loꝛd 
Carmarthen's Evidence) that the publick Carriage might be plau⸗ 
ſible, eſpectally in the J2eſence of one of his Quality, and pet there 
might be ſome latent diſpleaſure which might b2eak out amongſt 
themſelves whenever my Lozd of Bath came in competition with 
thoſe fo2 whom my Lady Dutchels had moze Affection, and would 
make uſe of her Intereſt in the Duke about it, and the Councel 
fo2 the Plaintiffs could very hardly maintain but that the Duke had 
once an Intention that my Lozd of Bath ſhould have his Eſtate, 
till, ſay they, he came to have the Knowledge of one of his own 
Name whom he deſigned to pꝛeker * p20vide to2. 
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Tf ſo, then J am Care the firſt time that any ſuch Change 
of Mind doth appear, is by this Till of 87; fo2 befoze that 
they do not p2etend to any thing done fo2 Colonel Monk, and 
that will ſerve to anſwer that Objetion that this Deed of 
1681 was againſt the Duke's conſtant Intent bekoze and at that 
time. 

It is true, he doth call Colonel Monk Couſin in this Till of 
1687: TUhether he was a-kin to him oz no, doth not appear in 
Book at ail in the Caſe, but on the contrary it is in Pꝛook that 
my Lozd of Bath is really near a-kin to him; and it was as much 
his Jntent when he made this Deed to keep up his Title and 
Honour in my Low of Bath's Family, as can be imagined oz con⸗ 
ceived, 

Objection As to the Mill of 1 687, that doth declare his laſt Intention, and 
that they ſay is moſt p2obable, that my Loꝛd of Bath ſhould not have 
the Eſtate, but Colonel Monk ſhould; fo2 it was a Till made 
with great deliberation, being five o2 fir Months pꝛeparing, great 
Advice about the dꝛawing of it taken, particular Inſtructions by him⸗ 
ſelf given, ſeveral Copies made and left with ſeveral People. On 
the other ſide they obſerve the diſtance of Time, ſix Months bet warn 
the Pꝛeparation and Execution, which is not an Argument that he 
was very fo2ward to do it; but rather an Argument that he was 
very unwilling to do it, and the very time of erecuting it was when 
he was vcry uncaſie about his being fozced to execute the Con- 
vepances of Dalby and Broughton to my Lo2d Jefteries ; his Mind 
was then diſturbed ; but if he had a real Intention and Purpoſe to 
Revoke the Deed, he had an Oppoztunity to get this Revocation 
done in their Pꝛeſence, and afterwards he might ealily have got a 
third Peer. | 

The great Objettion is, what ſhould the Ouke take all this Pains 
fo2, and this Care and Thought about the ]Peparations fo2 this TU, 
lo carefully execute it, deliver the ſeveral Parts to ſeveral Pcrſons, 

Anſwer, And all fo2 nothing? J do admit it is a great Objeition, and J 
think there is but one Anſwer to it, but that is a petty plain 
and ſtrong one: TUhy was all that Care and Thought uſed about 
the Will of 1675, and the Deed of 812 did he intend nothing by 
it then? and if he did then intend ſomething, what P2ovocation, 
what Ocmerit, what was done oz let undone by my Lo2d of Bath to 
change the Duke's Mind, that whereas befoze he gave him all his 
Eſtate, now he ſhould give him never a Farthing ? truly J think it 
was the Ouke's Intent to do this laſt Act only fo2 his own Eaſe; he 
knew the Outcheſs had a difpleaſure to my Lozd of Bath, and 
theref02e he himſelf deſigning to expꝛels his Kindneſs to my Low 
of Bath, would make (ſuch a Ded, and put it out of his own 
Power to alter it upon any ſlight Attempts, oꝛ unleſs be ſhonld have 
reaſon to change his mind towards him upon ertraozdinary Occaſions 
and Circumſtances; ſo by not complying with theſe extraozdinary 
Terms in the Power, he could pzeſerve his Purpoſe towards my Low 
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of Bath, notwithſtanding any Attacks upon him. and yet by euch a 

Will as this he could pacify the Impoztunities of the Dutchels, 

who not knowing of the Deed, did acquieſce in a Settlement by 

Will, ſo Things might pals eaſily, and he not being diſturbed by 

any Vickerings oz Hilunderſtandings between the Outcheſs and 

my Lo of Bath. 

And truly it appears by what Oofo2 Benwick ſaith, that the Duke 

was to buy his Peace at home by luch a Compliance, fo2 he was 

told the Dutchels would be very bad as to her diſtemper if her de- 

ſires were not anſwered; and in Jamaica there is Pꝛoof of a very 

great Uneaſineſs the Duke was under, the Chamber was lock d up, 

and Perſons that came to him were fo2ced to come in at the TUin: 

dows. FJ have been long upon this Head of Surpztze, becauſe it 

was ſo much laboured by the Councel fo2 the Plaintiffs ; but after 

all this J think it is but a ſho2t Point; here is a Deed made in 21, 

fully pꝛoved and found to be a god and true Deed by a Uerdit at 

Law, and as iuch, is a good and ſufficient Conveyance of the Land 

at Law: And that is made to my Lo2d of Bath purſuant (as to the 

Gzound and Subſtance of it) to the Tul in 75; though all the 
particular Limitatzons do not agree; here is no Fraud, no Falſe: 

hood p2oved, no P2atice that appears at all upon the Duke to ob- 

tain it. But here is the want of a Counterpart and want of no- Ut or. 
tice to the Truſtees, and theſe muſt be Watters to make out a Sur⸗ Counrerpsre, 
pꝛize to ſet aſide this Deed. * 

J confeſs J am at a very great Loſs upon what Gzound of Rea- Truſees no 
ſon that Rule is founded, and am totally to ſeek fo2 a Pꝛecedent to be _ » ſer 
guided by in the Caſe, and therefoze J cannot but be of Opinion i Feat 
that it cannot be ſet aſide in a Court of Equity upon that Point. 

The next thing is that of Concealment; they lay that this Deed The 2d 
was (ſecreted and concealed by my Lo2d of Bath from the Duke of Head, and 
Albemarle, that he might not know the particular Circumſtances of Anſwer. 
his Power ſo as to rurſtie them when he had a purpoſe to execute it; 
and this they ground upon a Batter of Fai, which they ſay is te- 
ſtificd by one of the CUitneſſes to the Deed; that the Deed at the 
time of the Execution was delivered to the Earl of Bath. and ſo 
they ſay it was kept by him, and the Particulars of the Power were 
foꝛgot by the Duke, and lo he was not informed what he ought to 
do no2 enabled to make a pꝛeſent Revocation. | 

They ſay, likewiſe this Deed was concealed and not diſco- 
vered upon the Sale of Part of the Eſtate conveyed in it to my 
Lozd Jefferies, and Leaſes and Annuities. But that which they 
inſiſt upon (as J by my Notes take it) is a Pallage in my Loꝛd 
of Bath's Anſwer to their Bill, that about the Year 1686 mp 
Low Duke ſent to the Carl fo2 his Will, in ower to make a 
new Settlement of his Eſtate, and this was juſt bekoze he made 
the Will of 87. | 2 

Now truly J think it may have this ſhozt and plain Anſwer ; the 
Duke, if he had a mind to Revoke this Settlement, had _ 
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Where a man 
endeavours 
to inform 
himſelf of 
his own Pow- 
er in order to 
revoke a Ser- 


need of the Deed than the Will, he might Revoke the Till with- 
out looking into it, by making a Subſequent Til; but he could 
not Revoke the Deed, becauſe he was by the P2oviſo circum- 
ſcribed to the Obſervance of ſuch and ſuch Circumſtances ; lay they 
thoſe Circumſtances the Duke might be apt enough to fozget, and 
then when he knew the Duke's Purpoſe to alter the Settlement of 
his Eſtate, my Lo2d of Bath ſhouid have been ſo ingenious as to 
have ſent the Deed, oz have acquainted him with the Purpozt 
of it, and ſhould have conſidered that the Ouke did moſtly need 
that to effe his Purpoſe, moze than the TUill to Revoke,- that 
he might obſerve the Statutes of Frauds and Perjuries, re- 
quired by thꝛee CUitneſſes to make a good diſpoſition of Lands 
by a Mill, and without much ado that might be complied with: 
But pet all the while this Power not being obſerved, all 
his Councel, by ſubtile Advice, told him would ſigniky nothing, 
therefoze he would not diſcover that, and not doing it, it muſt 
be a fraudulent Concealment in him ſuſticient to let aſide this 


Deed. 


They ſay, it is no Objedion, that this was not a fraudulent 
Conveyance in its Creation, fo2 every Man ſhall be relieved a- 
gainſt that which being by Fraud concealed from him, he could not 
make ſuch reaſonable Pꝛoviſion againſt as, if he had known of it, 
he might have done. Truly J do think this is the beſt G2ound of 
Equity that has as yet been offered in this Cale, and were it not 
grounded upon Fats, which in truth upon the Pꝛooks are quite 
otherwiſe, J ſhould think it were a good Sꝛzound fo2 Relief, fo2 
whereſoever a Man doth endeavour to inkoꝛm Himſelf of the Cir- 
cumſtances of his own Power and Condition in oder to Re- 
voke ſuch a Settlement, where he has a Power ſo to do, and is 
hindered from coming at the knowledge of them, and eſpectal- 


element, and ly by that Perſon whole Intereſt is to pꝛevent a Revocation, 


is hindered 
from coming 
ro the know- 
ledge there- 
of, he ought 
to be reliev d. 


he ought to be Relieved in ſuch Caſe ; fo2 it is againſt good 
Conſcience that any Man ſhould p2ofit by any ſuch ſubtile ſiniſter 
Dꝛadtices; therefoze J ſay the Objecion were good, if the Fa# 
were true ? 
But alag it is founded in this Caſe upon Pꝛeſumption meerly : 
Tt doth not appear that the Duke was deſirous 02 needed to be 
inkoꝛmed at all in the Batter, 02 that he did really intend a Revo- 
cation, we do not hear any Pꝛook that he did ask o2 ſpeak to 
any Councel about it; noꝛ is it true in Fait that the Duke ſhould 
exped the Deed out of my Lo2d of Bath's Hands, noꝛ indeed could 
he expeit any fuch thing, fo2 J take it, it ſtands plain in P2oof 
thus: | 
y Lozd of Bath ſays in his Anlwer, that the Deed was delt- 
vered to, and kept by the Duke; they lay that Anſwer of his, being 
a Defendant, is not to be regarded, fo2 it is replied to ge- 
nerally, and ſo the Facts not acknowledged any further than they 
are proved. But to that J lay, the Plaintiff muſt pꝛove _ 
| 1 this 
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this Deed was in my Loꝛd of Bath's Hands; they ſay Aleman pꝛoveg 
it, who ſays it was Deliver d into the Earl's Hands: This was looked 
upon as ſo material a Point in this Caſe, that the Depoſition was 
called foꝛ to be reviewed; and upon reading it again, it was plain it 
muſt be underſtood of the Delivery of the Deed only to execute it 
and make it a good Deed, not a delivery into his Cuſtody, | 
Nay, there is a farther ſtrong Evidence, that it was in my Loy 
Duke's Hands, and not in my Lozd Bath's; fo2 Sir Tho. Stringer 
doth a little befoze the Duke went beyond Sea, make an Abffrai of 
it, and delivers it to his Man to make a Copp of; and then after 
the Duke's death both Deed and (ill were produced under one 
Cover, (but it is plain the CUill was delivered to the Duke.) This 
anſwers it, and agreeth to what my Loꝛd of Bath ſaith fn his An- 
ſwer, that they were both delivered to him by the Duke a little be- 
fore his going to Jamaica, under that Cover, and ſealed with the 
Duke's own Seal, and ſo they are found. And truly if it were but 
doubtful, whether it were in the one pand oꝛ the other, we muſt 
not determine that it was in my Loꝛd of Bath's Hands, oꝛ convit 
him 02 any Man of Fraud where the Evidence is doubtful, ft ought Freud is » 
to be moved, and plainly pzoved ; foz Fraud is a thing odious, and *i0304io=s, 
never to be intended 02 pꝛeſumed. | _ intended, 
But the Truth was, this Deed was concealed not from the Duke, ©: er-ſumcd, 
but from the Dutcheſs, tbat ſhe oz her Councel ſhould not get at it 90604”? 
to pzocure a Revocation. | 
As foꝛ the Caſe of Charles Clare that was mentioned, it doth not c Caſe. 
in any ſozt come up to this Taſe; he had lent Money upon a Sta- 
tute, afterwards Yoney is lent upon a Poztgage of the Lands 
liable to that Statute; he ingroſſeth the Woztgage, and never dil 
covereth the Statute, the Lands were not wozth moze than the 
Moztgage⸗Money; and by reaſon of this Concealment, it was ad- 
jubged Fraud in him, and he ſhould have no Benefit of his Sta- AS 
tute againſt the Boztgagee. Here was a Knowledge pꝛo ved in the 
Cale, which is not in my Lomo Bath's, that the Duke would revoke; 
and pet J muſt needs ſay, and J appeal to thoſe Gentlemen that ulſu⸗ 
ally attend at this Bar, whether they did not think it a hard Cale. 
And as to the Caſe of Raw and Pott, beſides that it was a Caſe 
betwen a Younger and an Elder Bꝛother, and ſo might have a bet⸗ 
ter Gꝛound 02 Handle fo2 Equity, yet J think it was juſtly decreed, 
becauſe the Party knew it and concealed it on purpoſe, and encou⸗ 
raged the thing: Fo2 when he was asked, why he did not diſco: 
ver it? then he anſwered, Ir he had, then there would have been 
a Fine levied, and a Recovery ſuffered, and then he knem all would 5 
ve been well enough; but thete is no ſich Patter as Know: 
edge, 02 the like, here. | | 
The next Head of Dbjezions is that of a Revocation in Equity; The 3d 
nd fo2 that the firſt thing inſiſted upon is this; they would Have the Head and 
eb of 81 to be depending upon the TUill of 75, ft was ancil- Answer. 


tary, it leaned upon it, and —_ this Cliil of 87 uw 
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A Feoffment the TUill of 75, revokes likewiſe the Oced of 81: And fo? this they 
depend did cite two Caſes out ok Dyer, the firſt is fol. 49. 6. A Man makes 
may be revo- d Feoffment to perfozm his laſt Mill, and this Mill is annexed ta 
ked by revo- the Charter of Feoffment, and a Livery of Scifin is made; acco2d- 
wing 4 tngly it was adjudged that he might aiter and revoke that Trl, 
Livery of tho” it took effect by the Livery ; fo2 that doth not alter the Nature 
due d Of a Will, which is always revocable by the laſt Gil; But doth 

that revoke the Deed too? No certainly, the Dad ſod good; and 

there is nothing to the contrary appears in that Bol. 
The other Caſe is Dyer 314. 6. A Man by Oced indented d*clares, 

The like alſo That whereas he had ſuffered a Common Recovery, to the intent to 
of Vles limi- perkoꝛm his-CUill, touching the Diſpoſition of his Lands, he wills 
denture, to ſo and fo G and. whether he could, during his Life, alter the Ades in 
the Intent to this Indenture, was the Queſtion; and it is held He might: Fo2 
periorm his this Indenture is Quafi a ill which is changeable: J will go fur- 
ther than that, J ſay it was a TUill, o2 it was nothing; fo2 tho' it 
were in Foꝛm of an Indenture between ſeveral Parties, pet when he 
ſays, he wills ſo and ſo, after he had recited a Power to declare by 
Till, this muſt be taken fo2 a Tlill, oz it is no Execution of the 
Power; fo2 when a Man ſuffers a Recovery, 02 makes a Convey- 
ance to me by his laſt TUil!, he hath two Intereſts in it; he map dif- 
poſe of it as Owner, 02 by way of Direction: It he will diſpoſe of 
it by way ol Direitton, as this was, he muſt follow the Method 
pzeſcribed, and that muſt be by TTlill; and fo this muſt be a Aal, 
02 no Execution ot his Power. But what is that to this Pur- 
poſe, that a Mill, which a Deed is made to confirm, being revoked, 
that ſhall revoke the Deed too? Sure that is no Conſequence, no? 
hath any Gꝛound upon this Caſe. 
But then, ſay they, here is a Revocation, and that a Revocation 
in Equity; fo2 though it be a good Deed in Law, yet there is ſuch a 
contrary Oiſpoſition by this CTTlill, as muſt revoke it, being revocable 
accoming to the Power. Indeed here is not the Number of TUit- 
neſſes required, no2 the Quality, noꝛ a Tender of the Money, and 
Powers of Revocation; fo? it is natural Equity, that he who is 
In Revo. Dwner of an Eſtate, ſhouid diſpoſe of it as he plealeth. But there 
cions all Eir- is another Rule of Law tbat is as certain as any other, that all Tir- 
muſt be ob. cumſtances muſt be obſerved, o2 the Power not well executed; and 
ſerved, ot the that is Scroop's Cale, and other Caſes that have barn mentioned: 
#070-.0® And though the Law will go as far as it can to expound the Cir 
ted cumſtances, as a Perkoꝛmance, pet a Pertoꝛmance 1s neceſſaryv. 
vet it ſcems The Foundation fo2 this Revocation in Equity, which the Plan: 
where rvere tiffg go upon, is this; where there is a deliberate Intent to make a 
rate Intent to NEW Settlement of the Eſtate, and a Man goeth as far as he can 
make a new ti make it, there Equity ſhall ſupply any Dekeckk. 
dein Firſt, J muſt deny that in this Caſe the Duke of Albemarle hath 
goes as far as DONE All that he could do; foꝛ he thought fir TUitnefles neceſſary to 
he __ _ the Will of 1675, and ſir Witneſſes to the Deed of 81, and ſo pꝛo⸗ 
„e *»* vides in this Power fo: Revocation,beſides other Circumſtances, and 
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appear that Mr. Monk, who is mainly taken care of in this lag 
Will, was any Kin to the Family at all: Nap it ſhould ſ#m the 
Duke was not ſpontaneous about it, foꝛ he would have the Dutcheſs 
pay the Councels Fees as foꝛ her Buſineſs, when he came to execute 
it, it was not a Place that he came to fo2 that Purpoſe, but upon 
quite another Affair; he would have put it off to another time; he 
would have avoided it, it was done in a hurry, and befoze UWitneſ- 
ſes pꝛepar ed fo2 that very Occaſion, and bꝛought from Newcaſtle- 
Houſe ; and therefo2e it is not ſo much his Intent and firm laſt 
Jurpoſe. 
On the other hand they oppoſe this Argument thus; That the 
Duke did at the ſame time wzite to my Lo2d of Bath that his Purpo⸗ 
ſes towards him were unalterable; and what his Meaning in that 
ſhould be, unleſs his Purpoſe not to revoke this Deed and Settle⸗ 
ment, truly J cannot tell: He lett the Keys of all his Evidences 
with him when he went away; Crofts was odered to deliver them 
to the Earl as chiefly concerned, it he ſhould miſcarry; he truſts him 
with the chief Management of his Affairs, direts him to be adviſea 
with upon all Occaſions, as he uſed to do himſelf befoze, and ſo is 
the ſame fill towards him in all Reſpets as ever he was. 

J do not find in any of the Plaintiffs Pꝛoofs that there is any 
Cauſe ſhewn koꝛ a'tering this Mind of my Lozd Ouke's, if he had 
not himſelf declared it ſo to be unalterable ; there was no P2ovoca- 
tion on the one ſide, 02 increaſe of Merit on the other ſide, whp 
he ſhould change from his Kindneſs fo grounded towards the near⸗ 
eſt Relation of his Blood, to entertain a Stranger to whom he 
had never a Thought of giving any thing bekoze; it is hard to 
think that my Loꝛd of Bath, Sir Walter Clarges, Mr. Greenville, 
and even the Dutcheſs her ſelf, ſhould continue the lame, and the 
Duke ſhould not; J find no Evidence of it, no2 can tell any Rea- 
ſon fo2 it, and without Reaſon J cannot be induced to give my 
Opinion againſt a Deed realiy, deliberately, intenttonally made, up⸗ 
on only the ſingle Ack of this Till, teſtifying ſo great and total 
a Change; ſurely if any ſuch thing had been meant, it was ſtrange 
he ſhould take no notice of this ſolemn TUill and Dad made be- 
foze, and ask Advice whether it were not fit to revoke oz look into 


it. | | | 

To my thinking, the Ouke hath in effet declared, that this TUill 
in 1687 ſhould be taken for a ill as obtained by Surpzize, fo2 he 
binds himſcif by this Pꝛoviſo only to revoke in ſuch and luch a way 
to pꝛevent Surp2t3e: Ie then find there a Will that wants theſe 
Circumſtances required in the Pꝛoviſo, and then we muſt take it to 
be what he intended to fence himſelf againſt ; and nothing doth re- 
concile the Duke to himſeif in this Matter, but that he was appꝛe⸗ 
henſive he ſhould be dzawn to do ſomething that was againſt his 
Mind, and therefo2e he doth fence himſelf with this Pꝛaviſo againſt 


all ſuch Attempts. 
$498 , a I | The 


Neither is this a pzoper Settlement of a Family, fo2 it doth nat 
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1 Part, 138. 
and 1 Yextriz, 


199. 
Objection 


Anſwer. 


The (1 and the Ded do both pꝛobide largely foꝛ the Dutcheſs, 
but whether the Mill oth it ſo liberally as the Deed doth, JF cannot 


tell; they did talk as if there was 3 92 4000 1. difference: I cannot 


tell what as to the Ualue it may be; but J am ſure in this TMill 
there is no Pꝛoviſion made fo my Lo2d of Bath at all, and there is 
none fo2 Mr. Monk in the Deed, oz any other thing befoze this lat 

lift. | 

J muſt crave Leave to differ from the Cotncel fo2 the Plafntiff in 
what they take to be a G2ound fo2 a Revocation in Equity, that the 
Duke had koꝛgotten this Deen; J am not ſatistyd that upon that 
G2ound only this Court ſhould relieve againſt it: And my Keaſon 
is this; Suppoſe his Intention to revoke do appear, it ought to 
be in ſuch a manner as the Law requires, and purſuing ſuch Cir- 
cumſtances as he has put upon h:mſelf, becauſe here is a voluntary 
Conveyance on both ſides; and where there are two voluntary 
Conveyances, he that hath the Advantage at Law ought to keep it. 
And ſo the Reſolution was in Fry and Porter's Caſe ; And J take 
it to be the ſtanding Rule in Equity; Fo2 what ſhall turn the Scale? 
Shall the Defendant urge any thing of Perit? That cannot be in 
this Caſe, but in the Eye of the Law they are both equal under the 
Conſideration of the Court, and in pari gradu ; and indeed if it 
fhouid be otherwiſe, what would become of Circumſtances in Pow- 
ers of Revocation, by which Men ſhackle and circumſcribe them⸗ 
ſelves with very god Reaſon at their Creation, if the laſt TWtil 
alone ſhall ſet aſide all ? 
It is Objefed, That it was always the Duke's ſolemn Intent ta 
pꝛevent the diſhonourable Deſcent of his Eſtate upon his right Heir 
at Law, who ſpꝛung from a Regicide, and to prevent a Surp2tze 
by a ſudden ſurreptitious TUill ; and both theſe Ends are attained 
by the ſolemn deliberate Pꝛeparation fo2 his Mill, and the Difpo- 
ſition of his Eſtate to Mr. Monk, and it is ſubſtantially and there- 
foe equitably perfoamed, tho' not ſtrily legally. 

T think there was a further End in this Deed, and that was to 
ſettle his Eſtate upon a Perſon of Honour nearly related to him in 
Bld; and this Court cannot take it from him witbout refleFing 
on this Settlement, and upon him that made it, and upon him fo 
whom it was made; no, noz can it be done, as J take it, without 
perfoꝛming the Circumſfances required and preſcribed fo2 that Pur⸗ 
poſe in the Pꝛoviſo, without which J think this Court ought not to 
determine that the Intent is perkonned, oz that his Mind is changed. 
And if we ſhall depart from theſe Limits, J cannot tell where we 
thall ſtop. J can ſet this as a god Limit; here is a voluntary Con; 


veyance on the one ſide, and a voluntary Convepance on the other 


ſide; the latter Conveyance muſt make it out, that the Circumſtan⸗ 
ces requiſite are perfoꝛmed, and if not, J think the Law muſt decide 
{t ; and there hath ben nothing made out, by which, as J conceive, 
there can be any Advance given in a Court of Equity to determine 
{t otherwiſe than the Law will. I 01 
' a 
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J ſhall ſpeak but very little to the other head; It is objetcd and Fourts, 
asked. whether there ſhould be no Relief in any Caſe where there Head. 
is a Defet in the Execution of the Power. J think that would be 
very hard on the other ſide, and it would be convenient Relicf 

ſhould be given in theſe Caſes. | ; 

. Firff, fo2 a Purchaſer, J ſpeak not now of a Purchaſer fo2 a va- 10 wt. ca. 
luable Conſideration without Notice, fo2 that is helped alteadp by {5 » 4-f-&t i 
the Statute, and ſo where there is any Fraud, o2 the Party is guilty dene 
of any Deceit oz Fallehwod, whereby a Ban is p2evented from exe⸗ Power may 
cuting his Power, though he never ſo much intended oz deſired it. de 4 

But there is uo ſuch thing here, and the Plaintiffs Councel were 
wiler Men than down-right to call this Fraud, only they ſtyle it 
SUrpU3e and Circumventton. | vita 

J think alſo it may be fit fo2 this Court to give Relief where there 
is a foꝛeign Conſideration, as Conſideration fo2 Payment of Debts, 

02 pꝛoviding koꝛ younger Childzen ; As where a Man makes a Convey: 

ance 92 makes a Will, and chargeth his Lands over, when he has 

ſuch a Power, fo2 the Payment of his Debts, and the Circumſtances 

of the Power are not exatly obſerved, chere ſhall be Relief in E⸗ 

quity fo2 the fake of the matter; Payment of Debts is a moſt con- 
ſcientious Thing, and fit foz a Court of Conſcience to take care yaymenc ef 
of, and ſee perkoꝛmed ; And p2oviding fo2 Childzen is a thing of the 2-b*s moſt 
ſame Nature, they are looked upon as Creditozs ; and J think this dun chte 
is reaſonable, and the Pꝛetedents have all gone that way. 

The Statuteof 32 Hen. 8. which gives a man power todeviſeLands .. s 
by Mill in witing, recites it as reaſonable, that a man ſhould diſpoſe Sc 
of his Eſtate to pay his Debts, and pꝛovide fo2 his Childzen, but goeth 
no further; thoſe were wiſe and pzudent Conſiderations upon which 
the Law did enlarge a Man s Power of diſpoſing of his Eſtate; but 
there is nothing of cither of theſe in this Caſe; every one will ſay he 
is not a Man of god Conſcience that will not pay his Debts, 02 p20- & 
vide fo2 his Childzen ; but will any Man ſay that my Lozd Duke 
had not been a Ban of god Conſcience if he had not given this E- 
ſtate to Mr. Monk oꝛ to my Lo2d of Bath either? He might law 
fully and conſcientiouſly give it to the one oꝛ the other; but there is 
no Conſideration of Equity appearing why he ſhouid be obliged to 
it, 02 to take it from the one to give it to the other, he might uſe 
his Liberty accowing to Circumſtances and his own Power. 

Another Sꝛound of Relief in Equity is Accident, oz an Impol⸗ 
ſibility of complying with the Circumſtances when he hath a plain 
Intention to do it, J agree it is ſo; but then he might do all that 
be can, as the Cate that was put, of a Mans being obliged to pay 
oꝛ tender Money at ſuch a Place, and he falls ſick, 02 lame, oꝛ Bed- 
ridden, that he cannot go thither, and it is tendered by another 
by his Dwer, o2 at another Place; this being the Ack of God, J 
think it would be a good Perfozmantce of the Condition, and that 


J think is the beſt Anſwer that can be given fo2 the Decree in Pop- 
hams Cale. 1 


A a But | | 
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But now here when the Duke was inkonned of his Power, oꝛ might 
have been, and neglefed all, and perkoꝛmed nothing, ſhall this Tonrt 
ſupply theſe Dekeſts, and want of perfozmance ? Sure they map as well 
ſuppiy all the reſt, that there ſhould be no Hand, no Scal, and fo2 
ought J know, no Till oz Deed, but only a Parole Declaration. 

- Ther? 1s one thing that J ſhould pꝛoperly mentton laſt under this 
Dead ; they object it is not ſald, that it ſhould be in the pꝛelence of 
ſir Witneſſes altogether: Now it was in the pelence of thzee 
Witneſſes here in england, and thꝛee moze in Jamaica; and fo here 
are-ſir (Witneſſes, though not all at once, and there was no Peer 
to be had as a Mitnels in Jamaica; fo there is an Accident render- 
ing it impoſſible to have any ſuch, and therefoze Equity will relteve 
again ſuch an Impoſſibility. | | 
J do agree, if the Duke had gone about direckly to make and pub⸗ 
liſh his Tit in Jamaica, with an Intention declared to Revoke this 
Deed, and had had ſix TWitnefles to this his Act and plain Intention, 
there being no Peer to be had there, it ſhould have been a good Re- 
vocation; as in the Caſe mentioned by the Councel of Kibbett any 
Lee, in my Low Hobart 312: Jndeed if the Power were limited to 
be executed in the p2eſence of thee Subſidy-men, it is ſatd in tbe 
Book that they muſt be averred to be Subſidy-men, but yet J take 
it now that old way of Subſidies is out of ule ; thzee fiiblianttal 
Men that would have been Subſidy men: It that were the pꝛeſent 
way of Taring, it would be enough, fo2 none ſuch would be had, 
1102 could there be any Peer in this Caſe that js put. | 

But to conſider the Cale and Pzofs as to Jamaica, what it a- 
mounts to: J would fain know how it appears, that it was the 
ſame-TUill that he executed at Sir Robert Clayton's # The Duke 
only laid, Dadoꝛ, this is my CUill ; perhaps it was the ſame, per- 
haps it was not: But hom comes his Waiting, his Hand and 
Sealing in the pꝛeſence of three Mitneſſes, and declaring it after to 
be his Mill (to mate the moſt of it) in the pzeſence ot thꝛee moze 
to be an Execution in the pꝛeſence of fix CAlitneſles; but beyond 
this, here is no P2oof that he did intend to publiſh this as his 
CCLHL, it is only a pzivate Saying of his on the by, when he law it 
among other Papers which then he ſhewed Or. Sloan; he was not 
then ſolemnly making his Till, oz erecuting his Power; he doth 
not ſo much as bid them take notice that he declared that to be his 
Will, o2 any thing to make them remember it afterwards : S 
that J take it, it ſinnifics nothing as to this Matter. 

J would trouble your Lowſhip no longer, foz J have heen long 
enough already; J am loth to meddle with the Caſes and Pꝛe⸗ 
cedents, becauſe that may take up too much of your Time; 
but becauſe the Pꝛecedents have been b2onght me, J muff fay 
ſomething to them, to ſhew that J have read them; J will there- 
. ſome ok them, uch as J think come neareſt the 
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They kay, the Common Law goeth as far in relieving: upon Hob. 37. 
Caſes of Powers ot Revocations, as appears by Kibbett and Lee's 
Caſe, that J mentioned bur now; where a Tiul is declared to be a 
miting; ſo the Cale of Thorne and Newman's Payment in another 
Place than that required in the Pꝛoviſo: In that Precedent it ts re⸗ 
cited, that the Indotkement on the Back was that the Boney was 
paid accowing to the Pꝛoviſo, and no notice taken of the Plate; fo) 
upon the very reading of the Jndoxement, the Plaintick was forced 
to be Mon ſuit; and afterwards that Matter was diſcloled in E⸗ 
quity, that it was in another place than the place in the Pꝛaviſo, but 
yet no Relief againſt his own Acceptance, who was the Party P2by, 
The next Cale is the Caſe of Guy and Dormer ; A Ban ſellg his 
Eſtate, with a Power to Revoke by any waiting, in expꝛels words. 
Nov here they did not Help the want of a Perfozmance, but the 
Judgment was, the Perkozmance was real; beſides J cannot allow 
that to be any Argument, that ik the Law has gone as tar as it map, Equicy 701. 
Equity ſhail go further: To me the Argument runs quite contrary ; b de 
Equity ſhall carry it no further, foꝛ Equity ſhould follow the Law. 
There were ſeveral Pꝛecedents cited by the-P!ſaintifi*'s Conncel ; 
but J confeſs, upon confideration of them, very kew do rome up to the 
Caſe in queſtion; J ſhall take them as near as J can in 92der of time. 
The firff is that of Prince and Green, 40 Eliz. There was a 
Power to make Leaſes intended to be reſerved in a Conveyance by 
a Covenant to ſfand ſeized to Uſes, and a Leaſe is made acco2ying- 
ly, as a Pꝛobiſion fo2 a younger Son. This Power was not long 
after M:tdmay's Caſe, and the Caſe in Roll's Abr. 1 Part. Tit. Chan- 
cery 378. But becauſe, ſays the Ower; neither the Party noꝛ hfg 
Councel did then know but uch Power was warranted by Law 
though by late Judgments they were found to be void, and ſo ft 
was impoſſible to them to pꝛevent it, the Court did Relieve in this 
Cale to make god the Leaſe; and it is there ſaid that the elder 
Bꝛother, who would avoid the Leaſe, was an unreaſonable Bare, he 
and this was a Pꝛoviſion fo2 a younger Child, which is not out 
Caſe, neither the Conncel's miſtake of the Law, noz a Joviſion 
foꝛ a younger Child. STRUT SS THEE en WIG 
The next is the 44 Eliz the Caſe of Ferters and Tanner; A Han 
peviſeth Anmiities out of Lands to his Half Siſters, and gives the 
Land to his Half Brother, who makes over his Eſtate to pꝛevent 
their being ſeiled of the Rent in o2der to diſtrein, and the Court, 
aftcr ſome t me, and upon ſight of a Pꝛetedent, did Relieve the De- 
viſets. n 
Here J would obſerve how difficult it was even fo? this Court fo 
do that, koꝛ they lay, the Heir that had the Land, did pꝛomiſe the 
Deviſo2 bekoze his Death to perkozm the Tlill, and that was a De- 
ceit, otherwiſe the Deviloꝛ might befoze his Death have done it by a 
Conveyance, oz granted the Land with a Condition to do fuch an 
Ac, 02 permit ſuch a thing; and that ae conſent afterwards befoze 
the aſter of Chancery to do it, J will nat ſay but that this 1 
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might have declared this Payment without theſe Circumſtances, 
no2 that theſe might not make the Caſe ſomewhat better; ind&d in 
the tho2t Paint of the Caſe in Moor 626. pl. 859. there is no Rea- 
ſon but the Reſolution only, . 

Che next Caſe is in the Pear 1655, the Caſe of Hamilton and 
Maxwell in this Court, which in ſhozt was upon very good Reaſon, 
becauſe it was a P2oviſion fo2 a younger Daughter, and that is a- 


greed on all hands to be a good G2ound fo2 Equitp, and he declared 


that his elder Daughter was otherwiſe ſufficiently pꝛovided fo2, 
Another Caſe is that of Bowman and Yates, and that is about a 
Covenant fo? levying a Fine fo? raiſing a Rent out of Lands, which 
was indeed defetive at Law, but decreed in Equity to be paid and 
ſatisfied; but if it be looked into, J think it will not appear very 
pertinent to this Caſe, it being one of ſuppoꝛt the Intention of an 
Agreement upon Marriage: This was 12 Car. II. | | 
The next is the Caſe of Wallis and Grimes, 19 Car. II. which was 
this; Sir Thomas Grimes the G2zandfather makes a Conveyance in 
Truft fo2 payment of 500 l. to younger Ghildzen, the Þeir makes a 
Mortgage without notice, and this Truſt is endeavoured to be ſet up 
againſt the Moꝛtgagee, but the Court would not permit it; but comes 
not near our Caſe, fo2 a Yoztgagee is in nature of a Purchaſer. 
Then 20 Car. II. was Pitt and Pelham's Caſe in the Houſe of Lows. 


There this Court did relieve, becauſe it was a plain Jntent the 


Land ſhould be ſold, and there was only a want of naming the Per- 
ſon that ſhould ſell, and the Law would help that: Me that hath the 
Land ſhall do that Office, and he that was next doo2 to a Pꝛovi⸗ 
ſion fo2 Childzen, it being foz Mephews. = 6H 
Foꝛ the Caſe of Smith and Aſhton, beſides the Anſwer mp Bother 
Powel gaveto it, it has alſo this flat Anſwer to be given, that it was a 
Pꝛoviſion fo2 Childzen ; that was the nert Caſe in point of Time. 
Then comes the Caſe of Briſco and Peters, 28 Car. II. J have, as 
carefully as Jcan, peruſed that Caſe, but cannot really obſerve how 
it is made uſe of in our Caſe, and it is very much to be conſidered 
that it is no Rule betw#n two voluntary Conveyances how far a 
voluntary Conveyance ſhall be fraudulent againſt a Purchaſer. 
The nert Caſe is that of Thwaytes and Dey, which hath alſo had 
a full Anſwer given to it already: It was doubted, whether there 
was X Seal to it; but the Court ſeemed ſatisfied with that; and 
all the remaining Queſtion was, whether a Man making a Con- 
bepance and reſerving. a Power to make any other Eſtate, could 


charge that Land with a Rent fo2 a younger Child, and the Court 


held he might, and J think it a good Decree. | 

Thele are the Pꝛecedents that are made on the Plaintiff's ſide, there 
are but fewbzought fo2 the Defendant's Part, but two that J think are 
very material; the one is that of Ward and Booth, which hath been 
opened and applied by my Brother Powel ; but J would obſcrve from 
what he quoted out of the Decretal Oder in that Caſe, that it doth 
very extraowinarily declare the Limits of this Court's Proceedings, 

| | [ 
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in ſuch Caſes as theſe. Here was not a fozmal Revocation, but a 
efeqr'arderpeſs Intention to Revoke, that doth not appear in the 
er ale ; there ſhould be, J agree, Keller in ſuch Cirtumſtanteg, 
if there were Fraud in the Patty, if there had been any Accident fo 
kender it impomble to execute the Power in all Fbzmality; buchkte 
either Fraud no? aAtctwent, and therekoze, by the Reatong ald 
Rules in that Caſe, there can be no Relief in this Cale. 
907 ods Arundel and Philpor's Caſe, and that is ſo vety er- 
pꝛels an Anthozityfo2this Conrt's leaving the Deter minatton to Law, 
that nothing can be moꝛe: There they ſay, where it is a voluntarp Volcan 
Conveyance againff a voluntary Conveyance, you muſt try and de. , We. 
cibe the Matter at Law; and it vi fall out in that Caſe, that there d c Con- 
as no need ot a Court of Equity to interpoſe, koz upon the Crpal ze ce 
t did fall out to be p2oved, that there was a dus and legal Execu-⸗ | 
tion of the Power, that there was a Sender of the Guinea, 
As to the matter of the Gencral Truſt, J need ſay no moze than 


ve 


this, whether that would avail aup thing upon a Controverſy” be. 
twren the Legatees and mp Lozd of Bath, J cannot tell; but Jam 
re it is not at all as this Caſe now ſtands. Pet methinks as to a 
; \eneral Truſt, that it cannot be; fo2 that were to make the Oußke 
uſe all this Solemnity in mating this Settlement to tio put pole, and 
Would tender this Power or Revocdtton very uſeleſs and idle: The ule 
15 this Power was becauſe he had put the Effate out of him both in 
"Li 172 Equity; and lo there could be nd Senetal Tritt o2 Meaus 
to bit ig it back again without a due Eketutton of the Power. 
Ethete ate but two oz thee mall Objetions möze that J ſhall 
put enten, aud concluve. e. 
Feitſt, They ſay ſeveral Gꝛants will be avoided if there be no Re- Objection 
_ lief again, this Oced, that ts, ſome, Leaſes, tome ſinall Anuities 
to Servants, and a Gzant of 1001. to the Dukes natural Son; 
this is all. Now whether it is not reaſonable to imagine, the Duke Anſwer. 
thought that the truſting, the Earl with ſo great a part of his E- * 
' ſtate, he wpuld have moze Honour and Reſpet fo2 him than to vif- 
pute ſuch trivial Matters; and fo2 any Leaſes 02 Contracts, they 
ee the Kule of Purchaſes, and ſo the Conſideration would 
CCD EOTROUSes mT 46 a} 
Then they ſay, here is no Monument fo2 the Duke, a Perſon of Objection 
o great Quality; but that may be made god out of the Perſonal Anſwer. 
"Elare; Jam ſure it ig 0 Objetton in Palnt de Law. 
But the laſt thing they urge, is, Ie thete be u Relief in this Objection 
Cale, pou put the greateſt Indignity and Re zustge on the Duke that 
dan be tmaginable, that 919 05 call Mr. Monk Couſin, ſend foꝛhim 
[8 Ain with him, in the Tull give hin ſo 


hüt ot Holland, to leave. his © , in the kein give bi 
kreat a Share, of his 34 * the * to make him a Baron, 
And appoint his Son to be'epiicated as ane that was to make no 
© final Figure in the Mold; that he ſhould lend fo2 my Lozd Thiet 

Juſtice Pollexfen to dam his Will, male thiee Parts of it, 


dellver one to the Dutcheſs of ewe ef to Colonel Monk, 
: Tien n 


1 — . 2 UW A „ 2 


94 


Bath and Mountague's Caſe. 


Anſwer. 


rue and 


thus happen to be of, is the fronger in me, becau 
2ity of two Caſes, which J take to be expꝛeſs in Point, and thoſe 


and carry a third with him to Jamaica, and there take publick Notice 
of it, and alter all this Expcaeticn raiſed in Mr. Monk of a Foz- 
tune, run him into the Charges of- an expenſive, but what he 
knew would be a fruitleſs, Suit : This, ſay they, is an'tnconceiva- 
ble Diſhonour to the Duke, to be repꝛeſented as one that would pze⸗ 
varicate ſo with the King and the TUozld, and play with the Wisfoz- 
tunes of his Kinſman, and the rather, becauſe the Ouke was a. plain 
ſincere-hearted Man, and in all this did but purſue his real Inten- 
tions of Kindneſs to Yr. Monk and his Chtidzen,. 
Truly, methinks they have juſt as much to lay on the other ſide : 
What ſhall thoſe many Declarations of Kindnels'to the Earl befoze 
this Deed, in this Deen, and after this Deed. by Letters, and other 
things, ſignifying his Care of my Lord Lanſdown as. one he was 
moſt concerned fo2 next to my Loꝛd of Bath himſelf, his petitioning 
the King to confer on him the Title of Duke of Albemarle'tn caſe of 
his failing of Jſſie Male, and all this to ſignify nothing; beſides 


the known Kind2ed, the apparent Obligations and Perit of myLom 


of Bath: Sure if all this be conſider d, the Duke's Honour is as 


much concerned on this ſive as on the other, ta app2ove him elt ſin⸗ 


cere in all theſe ſolemn Tranſaifons ! Mould he own him as his 
neareſt Kinſman, and the moſt deferving.of his Blood, and all the 
while have a ſecret Purpoſe, in the laſt. Ac of his Life to make a 
Mill, by which he would ſet aſide all he han pꝛokeſſed to do fo; him, 
and by leaving this Dad and Well with him, leave only ſo much in 
his Þands as ſhould put him into a chargeable Suit koz nothing? 
Therefoze, upon the whole, J think there is greater Reaſon to con- 
clude that the Duke did not certainly-mean to do this laſt Ad, as 
what he would have to ſfand againſt lo much fozmerly done the other 
way: But J rather think the Evidence is ſtrong to perlwade any 
one that the making of this laſt Mill was to ſatisfy another Pur⸗ 
poſe, and make his own Condition ealy at Home. 
But my Dpinton, as to the Judicial Patt of this Caſe, which J 
e of the Autho- 


Roberrs'sCaſe, ACE the Caſes of Wynne and Roberts, and Fry and Porter. 


Avtea. 


Jn the Caſe of Wynne and Roberts, there was ]P2wf of a very 


great Surpzize upon the Pan, whereby he was induced to make a 
Will, and to diſinhertt his Child, of whom he was befoze very fond, 
and who was married into a very Ponour able Family, and to bzeak 


a Settlement ſolemnly made befoze; All this Matter was charged 
in the Bill, and pꝛoven: But notwithtanding this, the Court de⸗ 


_ clared they would give no Relief; but it they could expect any, they 
muſt go to Law, and at laff it was enden vnly by a Bill in Par lia- 
ment. The Court ſaid,” Try it at Law, a Till 02 no Mill, and do 


not erpeit the Chancery ſhould make Mens Wills, oz ſrt them aſide, 


ik legally made, eſpecially then not upon bare Conjecur es and Sup 
poſitions eee eee ene ololeum 


AX and Title found at Law. 
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In Fry and Porter's Caſe, one of the great Reaſons whp the Caſes in 
Court denied Relief there, was, that it was a Controverſy be. Par 
tween two voluntary Conveyances; and there that ſie that had , 195 
the Advantage at Law, ought to kp it; and it was without Pꝛe⸗ 
cedent to Relieve in any ſuch Cale. Og _ 

So J ſay in this Caſe, we have ho Pꝛecedent of Relief in any 
ſuch as this now befoze us; we muſt not ſay this Court is unlimited, Chancery not 
unbounded, by any Rules; it is no doubt limited by Precedents avid 
and P:attices of fozmer Times, and it is dangerous to extend its ded by any 
guthozity further: I therefo2e J err in my Opinion in this Caſe, Rules. 
J err with theſe Pꝛecedents on my ſide; and becauſe J have never Concluſion. 
a one to guive me the other way, the Defendants are in Poſſeſſion 


of a Uervit, Judgment and Title at Law, and J can ſ no 


Gund of Equity to Relieve the Plaintiffs againſt them. 


oy Then it being very late, the Court put off the deli- 
vering the Lord Chief Juſtice Þolt's Opinion, 
and the Lord Keeper's Decree till another Day. 


1 


I 


Die 


— * Dt. 


1 and Maunragues « "Cale. 
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1 N this Caſe, wherein the Earl of Mountague, and the Dutcheſs 

of: Albemarle; and others, areÞlaintiffs; and my Lozd of Bath. 
and others, Defendants, J ſhall open the Cale very choztly as it 
ſtands upon the two Wills and upon the two Deeds. 

There was a (Uill, made in the Pear 1675, hy Chriſtopher Duke 
of Albemarle, Uher ein there is a Diſpoſition of ſeveral Parts of his 
Eſtate unon his dying without Iſſue to. ſeveral Perſons; but the 
main part and bulk of it is given to my Lo2d of Bath: And in that 
ill there is mention made of a particular Eſteem and Afﬀettion 
which the Duke bare to my Low of Bath ; that he was the neareſt 
of his Kinſmen by his Father's Side; and that he alſo was indebted 
to him fo2 many great Acts of Friendſhip and Offices of Kindneſs 
perfozmed to him and his Father. Then there is in that TUill alſo 
an expreſs Deſire that the Title of Duke of Albemarle, by the King's 
Favour, might be conferred upon the Earl of Bach; and that the 
eldeſt Son of the Earl of Bath, and lo the eldeſt Son of the Fa- 
mily ſucceſſively, ſhould be called Lozd Monk: So that the Names 
of Albemarle and Monk may, with the King's Favour, remain 
with his Eſtate in the Poſterity and Family of my Lozd of Bath, 
in memoꝛp of the late Duke his Father and himſelf. 

The Eſtate being ſo diſpoſed of by his TUill of 75, there are two 
Dalds made in the Year 1681, a Leaſe and a Releaſe. The Re- 
leaſe doth recite this Mill; but in the Recital of it, there are ſome 
Differences from what is in the TUill it ſelf, ſome Uariations from 
it. In this Deed it is mentioned, that the intent and deſign ok the 
Deed was to diſpoſe of the Eſtate, accowing as was in the Mili: 
And whereas it might be thought ſtrange that the Ouke by his laſt 
lll, which by that Dad he doth confirm, and not intend to re- 
voke, "hould give away his Eſtate from the Heir at Lam; Therefoze, 
fo2 the Satiskaſtion of the TUozld, the Duke doth declare the Rea- 
ſon which hath been frequently mentioned; and then the Deed diſpo⸗ 
ſeth of the Eſtate, ſome to the Greenvils, ſome to the Clarges, but 
the main and bulk of the Eſtate he ſettledupon my Low of Bath. But 
in this Deed ther? is a Power of Revocation, to this effect, That 
it ſhall be lawful fo2 the Duke at any time to revoke this Deed, 
upon the Tender of a Shilling, by TUzting under Hand and Seal, 
in the Pꝛeſence ok Sir Witneſſes, whereof Thꝛa to be Peers of 
the Realm, and then to limit new Uſes, Then 
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Then he makes his Mill in the Pear 1687, and therein he gives 
his Eſtate in a different manner, that is, the bulk and main df it 
is given, inſtead of my Lo2d of Bath, to Mr. Monk, whom he ſup- 
poſeth to be his Kinſman, and deſires that the 52am? and Title of 


Baron Monk may, by the King's Favour, be beſtqwed upon him, 
in cale he himſeif died without Jſſue. 


Now the Queſiton is, CUhether oz no this Will in 87 hath revo- The 


ked this Dad made in 81 in Equity, fo2 there are but the (litneſ. 


ſes to this Till, and not one of them a Peer; ſo that in Law it is an 


very plain it is no Revocation at all: It cannot be a god Revoca⸗ 
tion there, becauſe the Power is not purſued, the Cirtumſtances 
are not obſerved ; there is neither the Tender of a Shilling, no2 
ſir TUitneſics, whereof thx Peers; nay, not only ſo, but here are 
but tha Witneſſes in all, and not one of them a Peer. 
Jam of the lame Opinion with my Loꝛd Chief Juſtice of the Tom- 
mon-Picas, and my Bꝛother Powel, that this is no Revocation in 
Equity, and that there ought to be no Relief had by the Deviſes of 
the Will of 87 againſt thoſe that claim by the Dad of 1681. 


Theſe Things are to be pꝛemiſed as granted, and not to be que- 
ſtioned. 


neſtion. 


Firſt, That the TUill of 75 was a god Till, there is no manner Things 24. 


of diſpute to be made of that. ' 


Secondly, This Deed of Releaſe that was made in 81, is a very 
good Deed, and there is no manner of diſpute to be made of that 
neither; fo2 if there had not been a Qerdit in the Cale, yet if they 
come to have the Opinion of a Court of Equity, touching Relief 
in Equity about this Deed, it ought to be taken to be a god Deed 
in Law, 02 they were not to come hither fo2 Reltef againſt it. And 
as this Deed is admitted to be a good Deed, ſo in this Debate all 
thoſe Circumſtances that appear in the Oepoſitions are to be ad 
mitted to be true in this Cauſe. J do not fay that they are never 
hereafter to be controverted, but now upon this Debate they arc 
to be admitted true; as, K Ie | | 

Firſt, That Sir William Jones his Hand is to the Peruſal and 
App2obation of the Pꝛoviſo, and it is his witing. 80 

Secondly, That he was a TUitnels to the Execution of this 
Deed : And, . | | 

Thir dip, That this is true which Errington ſwears about the 
Abftra# of this Deed made by Str Thomas Stringer, which being 
main Circumſtances about the Oeev, and controverted, now muſk 


be taken fo2 true in the Conſideration of this Canſe. And then a 


third thing that is to be admitted without any Conrradifton to, ts, 
that this Mill of 87 is a good Till. | ry 
The Cauſe ſtanding thus, and all theſe things being taken koz 
granted. the Queſtion J ſay will be, TUhether thoſe that claim by this 
TU of 37. can have any Relief againſt thoſe that claim by the Deed 
of 31 ? And J think there ought to be no Relief; but thole that claim 
by the Deed of 81, have a good Title in Equity as well as in Law. 


Cc J ſhall 


mitted. 


ee. 
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1. Conſide- 


I ſhall not mention any thing of the Evidence that hath been gi⸗ 
ven, 92 inſiſted upon to ſuppozt the Oced, ne2 now anſwer any of 
the Objecklons made againſt the Truth of it; fo2 J told you firſt, J 
take it fo2 granted, that it is a good Deed, and a true Oced with: 
out all diſpute. But to the Intent J may compꝛehend all the Bat- 
ters that J think are any way conſiderable, and fit to be inſiſted up 
on, J ſhall ſpeak to Four General Heads. 

Fiſt, J ſhall conſider, whether upon the frame and manner of 
this Deed of 87, there may be any G2ound of Kelief fo2 the Plain⸗ 
tiffs againſt it. | | 

Secondly, TUhether there appears upon the Pꝛoks and Oepoſi- 
tions in this Cauſe, that there was any undue way 02 manner of 
obtaining this Oeed from the Duke; oz any Tay o2 Contrivance, 
o Management fo2 the contriving it in being afterwards, which 
may pꝛoduce a Gzound of Equity fo2 the Advantage of the Plain⸗ 
tiffs. 

Thirdly, J ſhall conſider the Circumffances and Conditions of 
the Parties that are in ths Cauſe, thoſe that claim by the 
Deed of 8x, and thoſe that claim hy the Til of 87, and whether 
2 that Account there can be any Equity raiſcd in this Cauſe. 

nd 

Fourthly, T ſhall conſider, the Perſon of the Duke of Albemarle, 
and the particular Circumſtances he was under at the time of ma⸗ 
king this Till in 87; and whether by reaſon of him from whom the 
Eſtate pꝛoceeds, 02 the Circumſtance he was under, there will ap- 
pear any $H2ound of Equity in this Caſe. 

The firſt Conſidcration J ſay will be, Wihether upon the frame 
and manner of this Dad there be any ground of Equity fo2 the 
Plaintiffs againſt it. There were ſeveral things under this Head 
that were inſiſted upon by the Councel fo2 the Jlaintiffs. As, 

Firſt, That this Deed of 81 doth partake of the nature of a 
Mill, becauſe it recites a ill, and it is made to confirm a Till, 
and therefo2e ſhall be revocable in a Court of Equity as a Will ſhall 
be in a Court of Law. 

Secondly, That it pꝛetends to recite the TU! of 75, and there are 
ſeveral Miſtakes in the Recital, and very great Uartations from it. 

Thirdly, That there are ſeveral Oiſpoſitions different from thoſe 
in the Mill, which it pꝛetends to confirm, | 

Now fo? the firſt, to maintain that when a Deed recites a Will, 
and to lap it ſelf is made to confirm that Cuil; therefoze this Deed 
ſhall be revocable in its nature in Equity, as a Tilt ts at Law, J 
miſt needs ſap, is a Notion that J never heard ſtarted befoze. There- 
fo2e fo2 that J muſt appeal to you, who are conſtant Pzaitiſers and At- 
tendants here, whether it be not a Notion altogether new. And to 
me as it is a new Notion, ſo it is very fine, and ſeems impoſſible 
to be (uppozted-by any Reaſon; but muſt pꝛoduce very ſtrange Ab- 
ſurdities. It is not to me to be reconciled with any Reaſon of Law 
02 Equity, as far. as J underſtand any of either. > 94 - 

I 1 02 
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Fo2 to fay that a Deed is revocabie, becauſe it relates to a Uitt, To Gy » 
ts firſt to contravitt the nature and effence of a Deed ; fo2 a Deed P*<4 char re- 
takes effec immediately upon the ſcaling and velivery, and is impoſ: wii, ;,* 
fible to be altered from what tt is, and has in ft, oꝛ to be revoked bote e. 
by him that made it, But becauſe it relates to a Will, it ſhall be Win e t*.2 
revocable as a Till is; that J ſay is a meer fine-fpun ſtrange No- »8cccable to 
tion, not at all agreeable to Reaſon. Reaſon. 

Next, ſuch a Conſtrufton and Strain as thisin Equity muſt over- 
thzow the Intention and Deſign of him that made the Deed : Foz 
when a Man has made a CU, which is not conſummate till his 
death, and after that makes a Deed, and limits the Eſtate in ſuch a 
manner as it was diſpoſed of by the Till: hat does this Man mean 
but that thoſe Eſtates which were, 02 ariſe by the Til upon his de 
ceaſe, ſhall have immediate effeck during his Like? And whereas he 
thought with Himſelf it might not be fo convenient to leave his E- 
fate wholly to depend upon a Till which might fo caftly be altered, 
it was his Mind and Intention that it ſhould be made moze firm by 
a Deed, which is mo2e permanent. f | 

Next, it is a mighty Strain to make a Deed revocable as a Till; 
fo2 then you muſt firſt fet up againſt that TUil! which was thereby 
revoked; fo2 you cannot imagine, but that when a Deed is made, Where x 
though to confirm a WU, the Effate limited thereby doth ariſe by Dede 
the Deed, and the Will is revoked by the Deed. So you let up a wii, ch. E. 
ill that is no Mill in Law, and that ſhall control a ſubſequent tte !imiced 
Deed which deſtroyed that very Will, which is ffrange and con b 4, 
trary to all Rules of Law and Reaſon, | Deed, and the 

There were ſome Caſes quoted wherein a Deed ſhall control a * F in revo 
Till; as Dyer 49. ft is ſaid, Jf a Man makes a Feoffment to the 
uſe of his Mil, which was anner'd at that time to the Charter of 
Feoffment, that that Til is revocable, notwithſtanding there is an 
ermeſs Application in the Deed to that CUill it ſelf, and fo the Ales 
ariſe by the Deed, not by the lil; and yet tho' this Deed hath re⸗ 

{ation to the Tf, that TU may be revoked. 

This indeed hath the Terms put in the Caſe, but in Reaſon is no 
way applicable to it. When a Man makes a Feoffment, and anneres 
his Mill thereto, there the Deſign is that the Effate ſhould ariſe, not 
immediately upon the Feoffment, but attend upon the Mill. But if 
a Ban make a Deed of Feoffment; and ſays it ſhall be to the uſe of 
ſuch Perſons, and fo2 ſuch Eſtates as in his Mill, oꝛ as he ſhall give ac 
coding to the TU, there tho'the TUilldoth mention the Mames, and 
limit the Eſtates, the Ales do not ariſe by the Till but by the Deed: 

Foꝛ tho the Mil be no part of the Deed, yet when the Deed doth 
refer to the Mill, and the Mill hath limited the Eſtate, it is as 


much as if all the Limitations had been comp2i3ed in the Deed. 8 


And J take it that a Deed is not revocable, becauſe it hath an imme- [..-*..." 
diate effect, and can be no otherwiſe revoked, but accoꝛding to a Power hour. 
reſerved n the Deed it ſelf. And that is £4294: Cale, Moor 756. 4 6 eke 


to the Ales mentioned o. telt 
1 


Man makes a Mill, and he makes a Feo 
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in the Mill, tho' the ill be revoked, as ſure it is, yet it is a ſ(uf- 
ficient Ocdlaretion to the Uſes. | NN | 
It was further urged, fo2 the Suppozt of this Notion, what is 
ſaid in Hobart in the Earl of Ormond's Caſe. The Cale is put a 
little ſho2t in the Book. A Man ſuffers a Common Recovery to the 
uſe of ſuch Perſon and Perſons, and fo2 ſuch Eſtate and Eſtates, as 
he ſhould diſpoſe of, and to, in his laſt TUill. This was a Cale in 
Ireland, and befo2e the Statute of Uſes was made there; and to we 
muſt look upon it in England as a Caſe befoze the 27 H. 8. and then 
there being a Feoffment made, he remains Ceſtuy que uſe in Fee fn 
the mean time, fo2 he hath a Power by TUill to diſpoſe of the Ale, ac- 
coding as is expꝛeſſed in the Deed, Then he makes a Oeed in his 
Life-time.and giveth away the Inheritance ofthis Ale, and after wards 
makes his ill. Now here is a Deed that giveth the Inheritance of 
the uſe away; and here is a TUill that doth controul and alter the diſpo- 
ſition of this Deed. This was the ule that was made of this Caſe, 

Nov in anſwer to that, Suppoſe it were ſo, this Till is but an 
Execution of that Power which pꝛoceeds from the Deed; fo2 when a 
Man makes a Feoffment koꝛ the uſe of ſuch Perſons, and fo2 ſuch C⸗ 
ſtates as he ſhall limit by his Will, it is not the efficacy of the TUilt 
that diſpoſeth of the Eſtate, but it is by virtue of the Deed: So 
at the Deed in his Life-time-was no execution of the Power re- 
rved in the firſt Deed, which was only to do it by a Will. 

But J muſt lay this further-to the Caſe. of the Earl of Ormond, 
that J do not take that Opinton of the two Judges, Hobart and Do- 
deridge, there delivered, to be Law; and there were other two Judges, 
Montague and Hutton, that were of another Opinion, and others 
were of their mind, and it did not come to a Judicial Reſolution. And 
my Opinion is this, that if a Man made ſuch a Feoffment befo2e oz 
after the Statute of (ſes, he hath the Fee⸗ſimple of the uſe veſted 
in him in the mean time, and therefoze Hath a Power to diſpoſe of it. 
And if he doth by Deed in his Life-time diſpoſe of it, that is a god 
Diſpoſition,and the Till ſhall not controul it foꝛ he is as much Maſter 
of the whole Eſtate, both beto2e and ſince the Statute of Uſes, as if 
he had made a Feofimeut in Fee to the uſe of himſelf; and then an ab- 
ſolute Diſpoſition ok this D#d doth ertinguiſh and deſtroy the 
Power. It he from whom the Eſtate moved doth reſerve. a Jow- 
er in any particular manner to limit any Eſtate 02 Eſtates by his 
ill, the whole Fe&-ſimple is in him, and no Af he doth do to diſpoſe 
of the Eſtate, will hinder him from executing of that JIower. 

And as fo2 this J ſhall quote pou but one Caſe, and that is in Lee 39, 
Broad's Caſe; A Fine isleviedto the uſe of ſuch Perſons, and fo2ſuch 
Eſtates as theCogniz02ſhould limit and appoint by his laſtTUill,andſo 
the Cale comes home to this Cale; he after this covenants to ſtand 
ſeized of theſeLands to theuſe ot his ſecond Son and his heirs, and then 
makes hisTUill,and diſpoſesotthe eſtate therein accoꝛdingto the power. 
The queſtion was, which or thele diſpoſitions ſhould take place the Deed 
oꝛ the Mill? TheWillwas accowing to the Power, reſcrv'd upon the 
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firſt Fine. and the Deed intervened befo2e they come to execute this 
power; it was there held that having made a diſpoſition of the Eſtate by 
Deed, tho" by a Covenant to ſtand ſeized, that (ould take effect, and the 
ili, tho: made actoꝛding to the power, came too late ta execute it. So 
that I think none ok theſe Caſes that have been mentioned fo? this 
pur pole are applicable to the Caſe in Queſtion, noꝛ argue oꝛ pꝛove any 
thing material fo2 that which the Plaintiffs Countel intended them koꝛ. 

Ay but ſay they, this Will of 1675,+Deedof1681,make but oneCon- Obj. 
veyance,and then the Ui that is the pꝛincipal, that ſhall govern all the 
reſt. Now this is a a notion fetched from the Courts of Law, but very Anf. 
impꝛoperly applied in thisCaſe as J think :Fo2this (Ul being revoked 
by this Dced,is no Conveyance at all; where ſeveral Ads make but one Where ſcve- 
Conveyance, every one has its diſtind operation to carry on the main — _ 
deſign. As a Leaſe and Releaſe, the Leaſe conveys the poſſeMon fo? vey anc, cich 
Pears, the Releaſe conveys the Inheritance to the poſſeſſion by way of * 208 di- 
enlargement. So aFine and Recovery, and Deen to declare the ules, dos ene 
make out one Convepance, but each perfoꝛms its particular part: the on be main 
Fine conveys the Freehold to one man, and upon the Recovery it is 480. 
conveyed to another, and upon the limitation of the uſe it is conveyed 
to a third; all are pꝛepar atory Ads neceſiary to compieat the Convey- 
ance of the Inheritance whither it was at firſt deſigned. | 

But how will they make a TUil that hath no ſubſiſtance to be one 
Conveyance with a Deed, that bekoꝛe deſtroyed that Mill? J cannot ſee 
how, noꝛ is it reconcilable with Law oꝛ Realſon. So that kor that mat. 
ter, J think they have no gꝛaund to inſiſt upon this point, that this 
being a Deer relating to a (Util, may be revocable in Equity as a 
CUtli is at Law. But to go on to the next. 

This Deed doth ſay it was made and intended to confirm the 
(Uill, and pet makes ſeveral recitals and limitations contrary to it, 

hp ſuppoſe it were that it did recite the Will truly, and ſaid 

the Mill diſpoſed of the Eſtate ſo « (oz & then adds that it was made 

to confirm the Till. but yet diſpoſeth of the Eſtate quite otherwiſe 
than the Mill doth, ſhall this avoid the Deed in Equity, 02 make it to 

have another Conſideration than it clſe would have? There-citing part i 
of a Deed is not at all aneceſſary part either in Law o2 Equity. N 
be made uſe of to explain a doubt of the intention and meaning of the Hc<a is no 
parties, but it hath no effect oꝛ operation. But when it comes to 2 part 
limit the Eſtate, there the Deed is to have its effect accoꝛding to 2 
what limitations are therein ſet kozth. And that is plain and full, 

without any manner of contraditon whatſoever. : 

Now becauſe a Deed is repugnant in ſome part, that is material, 4 Ded e. 
to what is immaterial, is that any gꝛound in Equity to ſet aſide th:s e part 
Deed? Oz make it moe liable to arevocation than if they had been con- that iS mate 
ſiſtent 2 That ſeems ſtrange. Then here are miſ-recitals and miſtakes, n,“ 
which J take to be miſtakes of the Clerk; and ſhall theſe mil-recitals 1, no 
Of the TUili in the Deed deſtroy the effect of the Oced, when the mean. K 
ing andantent ton of the parties is moſt manifeſt and clear how the ape Fog 
Eſtate ſhall go? There is no reference in the limitations of the Deed 
to the (Uill, but only in the 5 and there are miſtakes. _— 
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if the Limitations of the mm and Deed are not up lte to the mil⸗ 
recitals in the Deed, then thole mil retitals cannot hurt the Limita- 
tions in the Deed. Ik ſo de the Limitations in the Deed had been 
general to ſuch as were betoꝛe tetited to haue bern limited in the Cual, 

then thete had been ſome gꝛound to inker that theſe miſtakes ſhould 
be a foundation foꝛ Equity to rectiſie thoſe miſtakes; Foꝛ that ſap- 


poſes the Recitals in the Deed containing the diſpoſition of the 


Sec vnd Con- 
ſide ation. 


Eſtate by the will are right, and would come too late at the time 
of the limitations to recite them, and that were a miſtake, that may 
be a good mound fin Equity to relieve againſt the miſtaue. 

Bit when it comes only by way ok recital to be diſpoſed by the 
Will one way, and then doth in expꝛels wos limit it a contrary 
way, the Intentton is plain that it ſhould go accowing tothe limita- 
tions in the Deed: and there can be no foundations in Equity to ſet 
it aſide, The Rule of Law is, Benignæ ſunt interpretationesChar- 
tarum. And J ſuppoſe there ought to be a gꝛeat deal moze indulgent 
interpꝛetation of them in Equity, to maintain the intention of parties. 
So that as to that firſt point concerning the frame and manner of 
this Deed, and the contradictions to and mil: recitals ot᷑ the Mill in it, 
there is no foundation of Equity to relieve the Plaintiff againſt the 
Deed,unleſs the power ofRevocation in the Deed were legally purſued; 
The next thing is, whether there be any tbing pꝛoved in the manner 
of obtaining it from the Duke, o2 moxtgaging o2 continuing of it 
after it was obtained, be any foundation fo2 Equity to relieve 
anainſt it? And for my part J ſee none. 

Firſt J do not ſee any manner of Evidence to p2ove any indiref 
pꝛadtice fo2 the obtatning of this Deed from Ouke Chriſtopher. 
The moſt that can be made of it is but bare ſulpition, and indeed 
that a very flender one too. | 

But ſay they, can you p2ove the Onke ever read it, oꝛ had it read 
to him? That is a ſtrong objeion, when it is pꝛoved to be befoze 
CUitneſſes, and ſo many; ſure that is but aflender g2ound of Equity 
the not reading of it. But nothing of ſurp3e. oꝛ ignoran ce in the 
Dal of what he did in it, ought to be ſuppoſed, becauſe Sir William 

who is pꝛoved to be the Ouke's Counſel. was by, and a TUit- 
neſs to it. J told vou at firſt Sir William Jones's Hand to be to 
the Dꝛaught and Deed muſt be admitted, becauſe J take it foꝛ gꝛanted 
that this at Law is a good Derd. And if JT did not take it fo2 gꝛanted 
that that was Sir William Jones's Hand, and he was a Witneſs to 
the Deed, J ſhould not take it fo2 a good Deed. But Jmeddle not 
with the point of Fat, but take the Fat to be gꝛanted to bꝛing the 
Judicial point in Queſtion, ſo that it is his Hand, and he is a TUit- 
nels to this Deed. 

Then ſecondly, it muſt be ſmagined that when Duke Chriſtopher 
made this Deed, he did it with ſome deũgn o2 fo2 ſome purpoſe o2 
other, and ik ſo, you cannot imagine that the Duke was at all ſur- 
pzized therein, but that when it was executed it was acwiving to 
that deſign and 2 21 | a 
ext 
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Next Sir Thomas Stringer, whg,was the Duke 's Couticel to þe- 
ruſe and amend the Dꝛaught, og appear a by his own Hand; (wor by 
his Son, and his man, Toftnagtne then thar a man chduld be fürpilze 
unto the making of a Oeeo when his own tonſtaut Countel dot h pe⸗ 
ruſe and amend the Dꝛaught, and the Connſet he uled 26 8 5 


to adviſe with, is by at the Exetution, and a MUitnels to it; is to 
ſay; A man was Surpztyen phen he had the advice of Counſel abotit 
tt, and they were at his ow at the executing of it. 8 5 
Now JI muſt confeſs Jam tao ſeek; and not well know what is a 
Fraud in Equity; that mill avoid a Deed, which is a good Deed at 


Law. The Cale of Bodville, and Wynne; and Roberts mentioned 


Bodvile, 
W 


ynne, and 


by my Lord Chief Juſtice, and my Bother. Powel; that ſpale the last Roberts's 


day this Cauſe came on; is J think a Caſe of gꝛeat Anthozity in a 
Court of Equity; becauſe it had a gꝛeat tranſacton both in this Court 


and in the Houſe of Lows, befo2e it came to a Reſolution 02 Reſult, 


J ſhalt put the Cate in ſhort as it was here in Court. = 
Mr. Roberts, Sontothelate EartofRadnogmarrtedthe Datighter 
of: Mr. Bodvile. Bodvile had made a (Mill, and given his Lands to 
the Childꝛen of his Daughter in Tail, and after this he makes another 
Mil whereby he gave one part of the Eſtate to Pr. Wynne, and a⸗ 
nother part ta a remote Kinſman. It did moſt plainly appear in the 
Depoſitions of this Cale, that this TUill was obtained by nzeat Fraud 
and Circumventton; that is, Wynne got into his acquaintance by pꝛe⸗ 
tences of ſome little Dfices of Friendship and Kindneſs, he got him 
away from his Friends and Relattons; and during his ſickneſs he 
did by falſe ſtoꝛies dꝛaw his affecktons fomh's Daughter, kept him in 
ſecret places, that no friend might come at him, and while he was fo 
ſecreted and wought upon, was this last Mili made, whereby he 
gave his Eſtate away krom his Child to a Stranger. All theſe pieces 
of pzatice were appazent befoze the Court at the Hearing ofthis Cauſe, 
which was heard by my Loꝛd Clarendon, aſiſted by 3 
3-4 4864 C27 5 ©3405 who all unanimouſly declared, 
that this was a Willcbtainedby fraud and by pzaXice, and that there 
was gzeat Reaſon if they could, to relieve againſt it. But they ſearch: 
ed pꝛecedents, but could find none that would come up fo the Cale. 
Thereupon fo? difficulty, there was advice taken about it in the Houſe 
of Loꝛds; and there, upon Conſideratton, wag an Oder made, by way 


ok advice to the L. Chancelloꝛ. that he would proceed to do Juſtice to ei⸗ 


ther party, tho there were no Pꝛecedent found to godern the Judgment. 


Caſe, V. Rep. 
in Chan. 


1 pet 226, 


Afterwards this'Cauſe came to be heard again 12 June 1666. when my 


Lord Chanceltoꝛbeing aſſiſled by my Loꝛd Chief Juſlice Bridgman, my 
Loꝛd Chief Baron Hales, and Mr. Juſtice Raynsford did declare, that 
there could be no reliet, tho', as it was ſaid before, ft was apparently a 
Will-obtained by Fraud, and this to the prejudice ofthe Heir at Law, 
who had never offended, oꝛ given him any caule to diſinherit her. So 
the Bill was d ſmiſſed, but the Parties complaining in Parliament, 
were relieved by the Legiſlative Power by an Ac of Parliament. 
Now, beſides that there was Evidence of ill pꝛacice in that * 
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but in this J ſay, J find none; this is lo gꝛeat an Authority, and 
does chem the warineſs of a Court of Equity; that J think none can 
be gzeater : Equity would not relieve them, but they were put to 
ſcek their Relief by a Law made on purpoſe. * 

But J will ſuppoſe nom in this Caſe, that when my Los of Bath 
did under ſtand the kindneſs of Duke Chriſtopher, and knew of the 
Will of 75, and knowing the Faris, @p the Ditke's temper, and 


other Circumſtances in the Family, the Revocableneſs of a 
Will, ould have applied himſelf to the Duke, and told him, It is 
true, you have been ſo kind as by pour Mill to bequeath me a gꝛeat 
part of your Eſtate, but you may be pꝛevailed with on a ſudden oz 
by ſome Artifice oꝛ other, to alter this Mili of pours ; and pou may 
be ſurp2zized into the doing of it; pꝛay will pou make-a moe ſolemn 
Settlement to confirm this kindneſs by a Deed ; and had pzevailed 
to get him to do it. Suppoſe J ſay he had done ſo; tho' J find 
no Evidence in this Caſe of any ſuch thing ; ſuppoſe he had been 
fmploped in the whole tranſaction of ſuch a Deed, is this unlawful ? 
©? is it any harm? No, it is very innocent, he might lawfully do 
it; and if he had opportunity he might pꝛudently do it. But J 
ſay, J find not lo much as that in this Caſe, but this Deed my 
fairly obtained from the Duke; whether it was by the Advice, de- 
fire, oz interpoſition of my Low of Bath, Toth not appear, oz 
whether it were the Puke's own voluntary At, tho' J think it is 
not material, whether it was the one o2 the other. 

But it hath-been-ſaid, that when Duke Chriſtopher did deſign 
to alter his Will, and fo2 that purpoſe ſent ko: mp Lo2d of Bath, 
to bing the Mill of 75. which he had in his cuſtody, mp Lord of 
Bath ſhould have told him of this Deed too: And therefo2e the con- 
cealing of the Deed of 81 from Duke Chriſtopher is a kind of Fraud; 
and not making a diſcovery of it hen, he ſhall not now take advan: 
tage of this flip, and have the Eſtate by this Deed ; becauſe if the 
Duke had conſidered the P2oviſo in the Deed, he would have taken 
effettual care to have had a good Revocation in all the Circumſtan- 
ces: And that he did not ſo revoke it, muſt be imputed to the 
Concealment of this Deed from the Duke, by the Earl of Bath. 

So was the Caſe of Mr. Clare, at the Suit of the Earl of Bedford, 

which was opened the laſt Term. A man that ſtands by and ſees a 
Cheat. which might have been pꝛevented by his diſcoverp, ſhall not take 
advantage of his own wꝛong and p2ofit by ſuch Concealment. But 


doth it appear in this Caſe. that my Low of Bath knew to what pur- 


poſe the Duke ſent fo2 his Will ; o2 how oz in what manner he would 
alter the Settlement of his Eſtate 2 Why muſt he be bound to take 
moꝛe notice of this Deed to the Duke, than the Duke himſelf ? It 
was the Duke's own At and not my Loꝛd of Bath's, and why ſhould 
he give him Motice of his own At? 

The Rule of Law, when oneis obliged to give notice to anorher, is 
this: when the thing lieth moꝛe in the knowledge of the one than the 
other, and he cannot come to the knowledge but by his means: But 
when one man hath reaſon to know, and voth as much as the other, 


he is not bound to give notice to that other, Be⸗ 
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Beſtdes, it doth not appear, as J remember, (ko; it is ſome time 
fince this Cauſe was heard) that my Lo2d of Bath did know to what 
purpole the Duke did call fo2 his Will ; and the Deed and Mill were 
poſſibly both in the Cuſtody of the Duke; foz tho' at the time of the 


execution of the Deed it was delivered to my Low of Bath, pet that 


was only fo2 the due Execution as a Deed; fo2 my Low in his An- 
[wer ſaith, he knoweth not where it was afterwards, till delivered 
to him by the Duke with the Mill, under one Cover, ſome ſho2t 
time bekoꝛe he went abꝛoad. And ſo there is great Reaſon to induce 

Then as to the Objeition of Secrecy, it is kept ſecret all along 
and no body can give any account of this Deed. Take it fo? granted 
it was ſo ; ſhall a Settlement in a Family (where the nature of the 
thing requires Secrecy) becauſe it is kept ſecret, be ſet aſide fo2 Se- 
crecy 2 Jt ought to be kept ſecret, and that is no Objefion at all; 
Perſons do not uſually intend that all the TUoald ſhould know how 
their Eſtates are ſettled. * 5 

But ſay you, at leaſt here is a general Pꝛeſumption, take all to- 
gether, upon tbe Circumſtances of the whole Caſe, that there was 
fome kind of Management in concealing this Deed. Now, in a 
Court of Equity ſhall Pꝛeſumption be ſufficient to found a Decree 
upon? It that ſhall avail in a Court of Equity, it is an eaſie mat- 
ter, accoꝛding to the Judge's Faith, to pꝛeſume a Man out of his E, Preſumpti- 
ſtate, There are Pꝛeſumptions of ſeveral ſozts, ſome are violent, ons of co 
and ſome p2obable : A violent Pꝛeſumption, that ſuch a Ban hath 7% dle 
done ſuch a Fat, muſt be when a Fac is done; and no other can be 
thought of to have done it: As if a Man be killed in a Room, and ano- 
ther Man comes out of the Room with a Swow bloody. in his hand, 
and no body elſe was in the Room. Here is a plain Fat done, and = has 
kho' no body can ſwear they ſaw this Man do the Fat, that he 


killed him, pet from this Evidence there is a very ſtrong Pꝛook. 


But a pꝛobable Pꝛeſumption alone is no P2oof to rely upon; where 
indeed there is ſome Pꝛoot of TAitneſſeg poſitive, and the Pꝛeſlumption 
is pꝛobable that is added thereto, it map be a good foztitying Evt- 
dence, but it ſignifies very little of it (elf fo2 a Foundation. 

So. that J think here is no P2oof 02 Evidence, that my Lo2d of 
Bath did ſurpzize the Duke; 02 that the Duke was furp2ized in this 
matter; 02 that there was any indirect means uſed toconceal it from 
the Duke. And ſo J have done with the Second head that IJ at 
firſt propoſed. Therefoze, | Sts 

Thirdly, I come to conſider the Perſons that are concern'd in this Tau Con 
Cauſe, that is, thoſe that claim by the Deed ok 8r, and thoſe that re 
claim by the Till of 87. Thoſe that claim by the Deed of 81, ate 
Relations of Duke Chriſtopher without all Queſtion : My Lord of 
Bath that is intituled to the greateſt part of this Eſtate, is a very 
near Relation, and a Perſon that had done many Kindnefles koꝛ thc 
Family, had been conſfantly afſiſting to the Duke in his Buſineſs; 
and the others are near Relations w_ | Then 
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-Fourth and 
L aſt Conſide- 
ation. 


Chiſdꝛen; fo it is a lim ted Power: Then he makes a Revocation 


2 fo2 thoſe that claim by the will of 87, Dr. Monk; that 
claims the main of the Eſtate, is in the Mill called Couſin 5 
but it is plain (if at all) he is not ſo nearly related: So that when 
in reſpef of the Perſons that claim by. contrary voluntary Settle- 
ments, there is an even Equality of Relation; and no difference of 
Conſideration (much moꝛe when there is an Jnequality) he that hath 
the beſt Title at Law muſt carry the Eſtate? Foꝛ what is it that 
makes the difference, but the difference ok the Conſideration ? AS in 
the Caſe of a Deed in Conſideration: of Blaod, and an Akter⸗Deed 
to a Purchaſer fo2 a valuable Conlideration. 5 the laſt ſhall take 
place, as the beſt Conſideration. - - 

But foꝛ tevoking a voluntary Settlement, in favour of a ſubſe- 
quent one, where there is no difference between the Parties as to 
the Conſideration, J think bath no ground in Reaſon. There is as 
much Equity koꝛ the one as the other. It is perkely at large, and 
take it to be a conſtant Rule, that where one Party hath no moꝛe 
Eguity than the other, the Law muſt take place, and that in this 
Cale being manifeſtly fo2 my Loꝛd of Bath, by this Qerdit, Equity 
ought not to take it from him. 

This pꝛincipally was the Foundation of. the Decree in that Caſe 
of Smith and Aſhton, that has been likewiſe mentioned and urged 
bekoze: There was a Power under Hand and Sea! to be atteſted by 
three Mitneſſes, and to charge the Eftate with Poꝛtiong fo2 younger 


fo? advantage of pounger Childzen, but not exactly purſuant to the 
Circumſtances of the Power. This was held good in Equity, and 
all the Realon in the Nloꝛid it ould, becauſe à Man is obliged to 
p2ovide fo? his pounger Childzen-z and it is againſt all Juſtice and 


Reaſon to make ſuch a Settlement upon the Eldeſt Son, as to lend | 
all the other Childzen a begging, being under the ſame natural Ob⸗ 


nigation to pꝛobide fo2 the one as the other. \Therefaze, becauſe of 
that natural Obligation, Equity hath been indulgent to ſuppozt ſuch 
Pꝛobiſiong, becaule the firſt Settlement that diſabled him fo2 it, was 
worgful and injurious, und contrary to al Equity, and then in 
ſuch caſe Equity is very indulgent. 

But J would put this Cale: a Man ſcttles all his Eltate upon his 
younger Son fo2 Life, with a Power to revoke by a Deed, ſealed in 
the Pꝛelence of three TAlitneſtles; without moꝛe ado he makes his 


ill, and diſpoſeth of his Eltate to his eldeſt Son wholly, and that 


Mill is atteſted (as put it befoze the Statute) by two Tlitnelles: Js 
this a good Revocation in Equity? J ſap, no; ko the one is as nearly 
related ta the Father as the other, the Conſiderations ate equal, the 
one isas much a Son as the other, and therefoze there is no great diffe- 
rencebetweent em; and the paunger Son who hath the Eſtate by Lam, 
ſhall enjoy it. tho utter wards it return back to him that was the eldeſt. 
The Fourth and laſt Joint is this, Whether in reſpeſtt to Duke 
Chriſtopher, and thoſe- Circumſtances that attended him there be 
* Reaſon to rr againſt * Deed in Equity. And * 4 
r 
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Bath and Moun 
PFelltſt it is ſamd, It a Man make a Feoffment with a Power of Re⸗ 
vocation under ſuch Circumflances, and doth make a Revocition, 
where all the Circumſtances are not obſerved, ts he ſich an Owner 
ſtill of the Eſtate as that Equity ſhall ſupport the Diſpoſition # 
- lap, no ;'fo2 that is to ſet up Equity in diret oppoſition to the 
Law: Foz when a Man hath reſtrained himſelf by aparticular Power, 
and hath us legal Right to viipole of this Eſtate, but by exactly pur⸗ 
luing that Power, Equity cannot enlarge that Right oꝛ Power. 
Legally pou agree he cannot; fo2 if he could, then were there no 
Reaſon foz imploung the Ald of a Court of Equity: And theze is 
the gzeateſt Reaſon he should be obliged by the Rule of Law in a 
Court of Equity, becauſe it is a Law that he hath put upon himſelf : 
And that is the Equity of the leg al Dbligation, becauſe it is ſuppoſed 
tu be made by his 'own expreſs oꝛ implied Conſent, byhis Repreſenta- 
tive to all Laws. Pete is a Man that hath made a Deed. whereby 
he has actually reſtrained Himſelf from diſpoling of his Eſlate ; but 
in ſuch oꝛ ſuch a way. By the ſame Reaſon, that you in a Court of 
Equity will conſtrue it a good Execution of the Power, where the 
Circumſtances are not fſfrif#lp obſerved, you may allow a Man to re- 
voke a voluntary Settlement, when there is no Power reſervedto 
him in the Deed lo to do: And that J take it no one will be ſo hardy 
A Man voluntarily makes a Settlement to the uſe of Himſelf fo? 
Life, and after to other Uſes, and reſerves no Power of Revocation 
at all, he cannot revoke this; no, not in Equity: And the Reaſon 
ts the ſame as to the Power reſerved, where it is not purſued; fo2 * N 
he has no other Right to vo ir but by the Power, and it is as e 4 
if he did it without a Power, unleſs he make a due uſe of ſuch a duly pur 
Power as he had. BLOGS, 5 2 
It wiil be mant keſtly inconventent, ik a Court of Equity have ſuch geen. 
a Latitude in Power of Revocation : Fo? it is not ſufficient to ſay a bose 
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it ts unreaſonable a Man ſhould be reſtralned, when a Man will re- 


ſtrain himſelf; noꝛ do J fee what Reaſon there is tg (ay it is impꝛu⸗ 

dent. Indeed, to argue thus, is to make a Man lels Dꝛapꝛietary of 

his Eftate, than the Law hath made him, that he ſhall not ſettle his 

Eſtate in ſuch a manner as he pleaſeth to oder fo2 Himſelf ; a Man 

at th's rate is never maſter ot his Eſtate : He makes the firſt Settle- 

ment as Owner, and it is no matter whether he hath a Reaſon fo? 

making it 02 no, ſtet pro ratione voluntas; but then when he hath 

la done,” both Lam, and Reaſon bind him to obſerve it, and there 

ts no Reaſon f a Court ot Equity to avoid it. 

J muſt conkeſg, Courts ok Equity would have enough to do, if 

they were to examine into the Wiſdom and Pꝛudence of Men, in d. da. 
diſpoſing of their Eſtates, and if they were not diſcreetly, but fool- ..;;. fg. 
ſhly done; therekoꝛe to let them aſide, there would need nioze Courts cee 
of Chantety than there are, to diſpatch the Buſineſs of Equity in Diſpoſet Us 
this Point: But be a Man wiſe oz unwile, if he be legally Compos his own Pao. 
mentis, hr is the dilpoler ok his own Property ; and tho he Do — pert; 
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Arundel and 
Philpes's Caſe. 


No Revoci- 
tion in Equi- 


ty that is not 


good FN. 
unleſs the In- 
tention hin- 
dred by 

Frand or Ac- 


diſpoſe of it fo diſcreetly. as a Judge 0 a neat Lawyer would do, 
there is no Keaſon Equity ould interpoſe to alter it. 

Beſides, there may be a very good Reaſon fo2 a Man to put ſuch a 
Reſtraint upon himſelf, and fo2 a Wiſe Man to do it too; fo2 a Man 
may know the krailty of his own Temper, how apt he may be to be 


ſurp213ed and pꝛevailed upon to make a precipitate o2 inconventent 


(Uill, Settlement, or Dilpoſition of his Eſtate, Now to reſtrain 
this Jnfirmity which J have, and to pꝛevent an Inconveniency that 
may ariſe by my diſpoſing of mp Eſtate upon a Surpꝛize, J will re- 
ſirain my ſelf, and ſettle my Eſtate ſo and ſo, that if there be a deli⸗ 
berate Jntention in me to alter it, may ſolemnly execute ſuch In⸗ 
tention; J will therefoze have lo many Witneſſes, and thoſe of good 
Quality, that, if they find me about any ſuch Aﬀtion, may adviſe me 
in it, and pꝛevent any apparent Surpzize into the doing of any Ackion 
that may be fooliſh, raſh, oz pꝛejudicial : Foz that Reaſon J will 
bring my ſelf under ſuch and ſuch Reſtraints, 

And when we ſee a thing done that may have a good Reaſon given 
fo? it, as there may be fo2 this circumſcribed Power, to reſtrain from 
raſh, ſudden Actions, it is tobe pꝛelumed that it was done upon good 
Reaſon ; and therefoze the pzetended unreaſonableneſs of ſetting the 
Dwner of an Eſtate by himſelf, mentioned at the Bar, is no Argu- 
ment againſt it: Fo2 it may be rather (and that is rather to be pꝛe. 
ſumed) upon very good Reaſon than upon no Reaſon at all. 

Now J think it was never yet determined, or ſettled in a Court of 
Equity, that a Revocation that didnot purſue the Power was good in 
Equity: It has been ſettled and decreed not to be good, and that is the 
Caſe of Arundel and Phil pot, which came firſt into the King's Bench, 
and then into Chancery,and afterwards into the King's Bench again, 
and there it had its Period. A TUoman makes a voluntary Settlement 
upon a Friend, with a Power torevoke upon the tender ofa Guinea; 
and upon ſome falling out 02 Quarrel that happened between them, 
ſhe makes another Settlement upon Arundel: At firſt in the King's 
Bench tbey could not pꝛove the Tender of a Guinea, and fo the Re- 
vocation was not good at Law; ther etoꝛe they come into a Court of 
Equity to be relieved. Jt was held that no Relief ſhould be had in the 
Caſe, altho' there was a Pꝛoot of ÞP2ovocation given, a Quarreling 
and Falling out, and ſo there might be ſome Reaſon to revoke, but 
no Reaſon to revoke otherwiſe than accozding to Power: S0 the 
Bill was dilmiſt. Afterwards upon a Tryal at Law, that Batter 
was ſubſlantially pꝛoved, that in the heat of the Pꝛovocation the 
Guinea was tendzed, and conſequently a good Revocation; and that 
J look upon as a full Authority that there can be no Revocation in 
Equity where it's not a good Revocation at Law, unleſs tbere be 
u particular Intention in the Party to revoke, which be could not 

> purſuant to the Power, by Fraud o2 Accident. 


The Caſe of Thorn and Newman J take to be good at Law, and 


ther ekoꝛe to be ſure good in Equity; There was to be a Tender of 


ad. at a Day, inehe Middle Temple⸗Pall, the 12d. was tendꝛed at 


the 


— 
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the day but not the place, and accepted. That was befoze mp Lo 


Chief Juſtice Hales, and the Party nonſuited upon it. Fo? upon a 
Condition to pay money at ſuch a day and place, the money be 
tendꝛed to the Perſons at the day, tho" not at the place, that Tender 
to the perſon is good, being a Caſe of money, but it is not ſs in a 
Collateral Condition foz-doing ot any other thing. And tho' it had 
not been in that Cale good at Law, it might be held to be good in 


Equity upon another account ; becauſe, there were Childzen in the 


Caſe, and it was to make pꝛoviſi on fo? them. | 
Mow J do acknowledge that a Power of Revocation not well 


executed at Law, may be in Equity in ſome other Caſes: As where 


a man having ſuch a Power has a real intention to revoke, and his 
intention is knowu, but he is p2evented by a particular accident, 
and ſurp2t3ed when his deſign was ſo to do, but he could not per⸗ 
fozm that deſign, as by reaſon of Sickneſs, oz that it was to 
be done in a place where he could not go. Tf any accident 
— — that intention, it ſhall be lookt upon as good, and chal! 
p2evat 1 3 4 

Blit now in this Caſe of the Duke of Albemarle, it doth not ay- 
pear that he had any fuch intention of erectiting his power. It 
is true, he made his Mul, which is a quite contrary diſpoſition 
of his Eſtate. That is an Evidence of his intention to make 
a nem (Will, but not to revoke this Deeds; he was no way 
hindzed by any accident oz irremovable Impediment from ere- 


cuting the power accozding to the Circumſtances. Je was in 


the place where beſt of all throughout England he might have 
had three Peers to be TUitnefles of it. The ill was execu⸗ 
ted in London, at Sir Robert Clayton's houſe, and there were 
then two Peers in the houſe ; Thetefoze ſince he had an oppo?2- 
tunity to do it well, and would not vo it, this can never be 
conſtrued a good Revocation in a Court of Equity. And J 
think truly that any ſuch conſitution would induce many Abſur- 
dities. Foz, | 
Firſt, It is to ſet up a power in a Court of Equity in direct 
oppoſition to the Coutts of Law, and ſo let a man looſe in Equit- 
ty fo2 no other reaſon, but 5ecauſe he hath reſtrafned Himſelf af 
Law, by a Law of his own making. | 
'Secondly, Jt is as much as to ſap, That becauſe a man may 
diſpoſe of his Eſtate one way by Law, therekore in a Court of E- 
guity he ſhall diſpoſe of his Eſtate any way. That is a very ſtrange 
but a true conſequence of this Doftrine, becauſe a man ſettles his 
Eſtate ſuch a way, with ſuch a power to altet it in ſuch circumſiaiices, 
thetefo2e he ſhall do it any way; At this rate Tenant in Tail may 
viſpoſe of his Eſtate without a Fine in Equity, becaule he might 
ave done it at Law with a Fine; fo2 the ſame Equity there is in 
oth Caſes. So a Copyholyer of Inheritance may in Equity dif- 
poſe of his Eſtate without a Surrender, becauſe he might vo it at 
Law by a Surrender et in 7 


Abſurdities 
that might 
follow. 


1. 


IIO 
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Thirdly, Jt were to cnable a man to give away mo2e an we hath 
in him, fo2 he has no moꝛe in him than accowing to the power re- 
ſerved to himſelf. And, 

Fourthly, Jt is to fruſtrate the intent and deſign of all Settle- 
ments whatſoever; fo that J think there is no reaſon at all fo2 
this Court to let a Man looſe, that has thus reſtrained himſelf, 
unlels there be ſome ſpecial reaſon in the particular Cale, fo? the 


ſake of which a man ought to have his Caſe vary from the ordt- 


nary Rules. 
Then let us conſider nert the Circumſtances that the Duke was 
under at the time of making this Mill; you thas are foꝛ the laintiff 


lay that he had fozgotten this Deed, and'therefoze it being an old 


and fo2gotten Deed, it ſhall not have any regard in a Court of E- 
quity, it not being taken any notice of by the party himſeif. . 

Firſt J p2ay conſider whether the Evidence does not p2ove the 
quite contrary: it was a Settlement made very folemnly; it is very 
well atteſted by ſix CAitneſles, Perſons of conſideration; tt was done 
with deliberation, and done but in 81, the TUiH is in 87; it is not 
to be pꝛeſumed that the Duke did oz could foznet a Settlement ſg 
ſolemnly and deliberately executed. J fap it is hard to pꝛeſume it, 
but rather the contrary, that he did not fo2get it. 

Beſides tho he had fo2got it, Sir Thomas Stringer who was ſa 
inſtrument about this Mili had not foꝛgot it, for he made an Abſtrack 


of it about that time with the very date in it. And J take it the 
memoꝛy of the Councel in ſuch a Caſe, is the memo of the Client. 


Suppoſe a man make a Purchaſe and he carrieth the Deeds of the 
Title to Councel, and he elpieth a truſt in the D:ed, and acquaints 


his Client, and yet he will purchaſe, ſhal! Equity relieve? Jt may 


be the Councel overſecth this Truſt, and the JIurchaler is called 
to account about it; ſays he, J had no notice. J knew nothing of 
any ſuch truſt; J am a Purchaler fo2 a valuable conſideration, and 
it ought not to affe# me. But then they come and p2ove that the 
Deeds of the Title were carried to Counſel, they ſaw this truſt oz 
had an oppoztunity to ſee it. Then J take it. notice tothe Councel 
is notice to the Client. and the man that paid the money muſt loſe 
the Eſtate: So here Sir Thomas Stringer g memozy is the Duke's 
memo2y. 

But pꝛay how comes it to paſs that koꝛgetting of a Deed is a 
gꝛound to revoke in Equity? Muſt the goodneſs and validity of 
a Deed depend upon the memoꝛp of him that made it? Pemayy is 
ſlippery, but a Deed is permanent. and made to abide foꝛ ever. Be⸗ 
cauſc men are apt to fozget what they have done, therefoze ſhall 
their Deeds have no moꝛe effet in a Court of Equity than if they 
had never been done at all? This J confeſs is very new and ſtrange 
Ooitrine to me; when a thing once comes to be put into witing, 
we ſay it is never foꝛgotten; Litera ſcripta manet. 

But then truly they ſap it is inconſiſtent with the Honour of the 
Duke of n that he _ make this ſtir and doe _— 
N 4 * this 
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this Mill, ond pretend ſuch kindneſs to Mr. Monk. and deſire a Title 
of Honour fo? him, and pet not intend to revoke this Sctticment 
that ſtood in the way. The others they ſay, hew ig 1 conillent 
with the Ouke's Honour to intend to reveke it when there was luch 


a Friendſhip between the Duke and the Earl, ſo many Services and 
Obligations perfozmed by the Earl. ſuch a truſt and confidence repo⸗ 


led in him even to the laſt, as it's plain there was? How comes 


this to pals 7 But lo it is; they are Ats very much inconſiſient 2 
confeis. But fo? pcrions honouts in jud ging of Caules we have 
nothing at all to do with them. 

Foz my part J ſee no reaſon in the Mond that the Ouke had ro 
alter his mind as to my Low of Bath, there is no appearance of any 
unkindnels o2 diſpleaſure conceived by the Ouke againſt the Earl, but 
an intir2 truſt and confidence to the very laſt, as is evident by the 02- 
der of the Keys of the Evidence-Room to be delivered to him when 
he went away, and to conſult with him upon all Dccaſions. 

But wilthal, J do not know what the meaning of it ſhould be, 
if he really intended any effect as to the Till of 87, which without 
all queſtion is well pzoved; and were it not fo2 this Deed, would 
be a good diſpoſition of the Eftate, Pet tho' it doth contradick the 
Deed of 81, J cannot but take that to be a very good Deed, and 
not to be ſet aſide by this Mill. Nr 

J have nothing further to conſider in this Caſe, noꝛ are we to make Conclulon 
pꝛeſumptions, and then to make inferences from thence. Te are to 
judge upon the Fact as it appears in the Depoſitions which are 
plain and clear, and upon theſe we are to determine our opinions, 
and nothing elſe that is Dark, and that we cannot come at further 
than Conjeckure. There have been other things la d in the Cauſe, 
which J omit on purpoſe, becauſe J would mention only thoſe that 
are moſt material. Upon the whole matter, Jam of opinton there 
ought to be no reliek in this Caſe againſt my Lo2d of Bith and thoſe 
that claim by the Deed of 81. 


_——_—_— 


Lord KReepe * 


Shall firſt take notice how theſe Cauſes ſtand in Courr, and who 
are the parties in Judgment befoze the Court. N 
Here are three Bills, one in which the Dutcheſs of Albemarle The Cie 
was Piaintiff, and ſince the Jntermarriage my L 02d of Mountague is ic lies inthe: 
allo Plaintiff againſt my Low of Bath and others Defendants, and (verel bills 
this Bill ſets out the late Duke of Albemarle's Marriage-Settle- 
ment, and his TUlll of 37, with the folemnity both of pzeparing and 
erecuting it, and doth complain that the Earl of Bath lets up ano- 
ther Mill, and a Deed in 75, and 81, whereby he ſeeks to fruſtrate 
the diſpoſition of the Ouke's Eſtate by the Till of 87. And the Bill 


doth alledge that if any ſich Deed was ever executed by 9 
8 | hich 
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(whith they have reaſon to doubt and do not admit) they believe 
the ſame was impoſed upon the Duke by ſuzpꝛiz e, and not fairly ob- 
tained, and by fraud were concealed from the Duke, and ought to be 


ſct aſide in Equity, tho the power of Revocation in the ſaid Deed 


were not ſtrickly purſued, becauſe his intention appears to revoke it, 
and diſpoſe of the Eſtate otherwiſe by making the Mill in 87: And 
if it ſhould not be ſet aſide, then the Outcheſs ought to have the 
Lands limited to her by that Deed, and the Rent-Charge of 2000 J. 
a year, over and beſides the Jointure ſettled upon the Marriage, and 
confirmed by the TUill of 75. And the will of 87 ought to ſtand 
good as to the Perſonal Eſtate and Legacies therein; and fo pzay- 
eth to be pzoteed in the enjoyment of the Perlonal Eſtate, and 


ſpeciſieth Legacies given to the Dutcheſs diſtharged of the Ouke's 


Debts. OG | 
Thrre is another Bill bꝛought by Chriſtopher and Henry Monk, 
which complains. of my Loꝛd of Bath, and the others ſetting up this 
CUill of 75, and Deed of 81; And J think in the fame woꝛds, oz to be 
ſure, to the. ſame effet with the othet Bill, and pꝛays that both 
Al and Deed may be ſet aſide, and the Plaintiffs may enjoy the 
benefit and Eſtate given them by the CUull of 87. DP 
Then there is a thizd Bill of my Lo2d of Bath, Mr. Greenvill and 
Sir Walter Clarges, in which they (et out the Till of 75, and the 
Deed of 8x, and the continuance and conſtancy of the Ouke's 
Friendſhip and Truſt to the time of his Death, and complains 
that the Dutcheſs and other Defendants ſet up the Till in 
1687, and do pretend that amounts in Equity to a Revocation 
of the Deed of 81; And this Bill pꝛapeth that the Perional E- 
fate may be applied to pay the Ouke's Debts in diſcharge of 
the Real Effate, which they pꝛay may be confirmed to the ]latn- 
tiffs in that Suit, and a diſcovery of the TUritings- about the 
Real Eſtate ; and that they may be brought into Court, and de⸗ 
livered up to the uſe of the Plaintiffs. - ; 
Theſe Cauſes were firſt heard befoze the Lozds Commiſſio⸗ 
ners, ſo long ago as the 8th of July 1691, then was there a 
Decree made that the Perſonal Eſtate ſhould be accounted foz, 
and applied fo2 the payment of the Debts ; but befoze the 
Court would deliver any final Judgment as to the real Eſtate, 
they ozdDered a Trial at Law to be had in an Ejeftment, where- 
in the Dutcheſs and Mr. Chtiſtopher Monk were the Leſſots of 
the Plaintiffs, and the Earl of Bath, Mr, Greenvill, and Sir 
Walter Clarges, to be Defendants to try the Title to the real 


Eſtate, and the Plaintiffs were only to inſiſt upon the Wil of 


87, and the Deed of 81, ſo that as the Oefendants Right upon 


the laid Will and Deed might be fairly tried. And all Erhibits 


think fit. 


were to be left with the Maſter three Teeks befo2e the Trial, 
fo2 either ſive-to inſpect, take Abſtraits and Copies, as thep ſhauld 
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Attoming to this Oder, in the 'Michaclmas.Terni aſter, hire 
was a Tryat at the King's-Bency Bar, and upon that Tryat a Ger⸗ 
- ifi-pafſed {02 the Defendants in the Ejttment, the Earl of Bath; at. 
upon the Can ot 75. and Deed of 81. After the Trpal; theſe Can. 
(eg came to be heard again befoze theLows Commſioners, about 
a Pear and a haif ſince: At that Time thete was no Complaint 
made of the Uerviit, nod unn motion foꝛ a new Tryal. But after 
the Councel had been heard (everat Days, the Court took tim? tg 
conſider of their Judgment; and befor Jungment, one of theſe 
Cauſts avated by the) Murttage of'np-Lo2d of Monntague and the 
Dutchels and by that and other Accwents, the Canſe hath been 
delayed tif! the late Hearing bekoze the Court, affiſfed by my Loꝛds 
the Judges, who habe delivered their Opinions. And now the 
Caulcs ſland ko the Opinion of the Court, upon what appears in 


the Plradings and 19200ts, and what has been fo largely infiftcy 
upon on either ide. 

„Upon which, the Uerdit being ar Law tor the Defendants, 1 
muff take it as my Lows the Judges have already declared, not 

only that theſe Deeds of Leaſe and Releaſe, of the 15th and 16th 
of july, 81. were duly ſcaled and executed by the late Duke of Al- 
bemarſe, but allo that they ſtand ſtill in fo2ce, and unrevoked at 

Law; fo? if they had not been ſo, the Ger dick could not Have been, 
as it "was; for the Detendants. . 
Therekoꝛe, as that muſt be talen koꝛ granted, that theſe are good The only 
Des in Law, the oniy Matter at pzelent fo2 the Conſideration of More: in 
the Court, is, Whether upon the Debate of this Cauſe there ot 2 
fificient Gꝛound in Equity fo2 this Court to interpoſe in the Cate 
ſo as to ſet aſive theſe Deeds as not god in Equity, - o; revok 
by the Mill of 87, oz nd: And Jthall, as to the Batter ok the 
Nueftion, conclude my Opinton the ſame way with my Loꝛds the 
Judges. that have delivered theirs befo2e. | 

And with reſpe# to this Matter, J Hall here confider who thi 

Parties are in Judgment befoze the Court, and what hath been 
Alle dged as Reaſons and Sounds to indure the Court to ſer alide 
this Deed in Equity. 
Dereus no Purthaler in the Caſe, ne Creditoz, no Child unden. 
vided koꝛ, but all the Parties clatm by voluntary Convepances on 
the one ſide and the other; fo that at leaſt they ſtand equal; o? if 
there be any Circumſtances as to the Perſons that have any 
weight; it is on the Part of my Lozd of Bach. 

There have been ſeveral Things inſiſted upon by the Councel fo2 
Hte'Dutcheſs and Mr. Monk, as Gzwunds whereon they would crounas of 
ind that Equity which ſhould impeach this Deed of 8: : J would er ra 1 
mentlon them as J appꝛehend they were offered, and J will, as fat H r 7 
ng J can, abotd being tedious, 0? uſe” unneceſſary Repetitions of 
what bas been already ſaid... nun; 

Firſt, It has been bre that this Deep vas obtained by Fraud 1. 
and D 
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To the firſt 
Head. 


- N fozgotten by him, and he had an Intention to revoke, and w 


"Secondly, I it were o2iginally fairly obtained, pet it was unduly 


ſecreted and concealed from the Duke; that he cond not come to 


know the true Contents ot his Power; oz if it were not concealed, - 


pet it was utterly foꝛgotten by the Duke, which was the Reaſon 
and Dccaſion why ſufficient Care was not taken to execute the 
Power as it ſhould have ben. 

Next, That though the Power of Revocation was not literalſp 
executed, pet his Intention appearing clearly to diſpoſe of the E- 
ſtate otherwiſe, it ought to be ſuppozted in Equity. 

Then that Dad of 81 was but ancillary (that was the Phraſe) 
to the Mil of 75, which being agreed to be revoked by the Cuill 
of 37, the Dad muſt fall with it. 

-Another thing was, that what the Duke had done amounted to 
a Revocation. 

Then that there was a general Truf,, and the Duke remained 

Owner of the Eſtate, and might charge it as high as he pleaſed to 

the utmoſt value, and lo being abſolute, Maſter of the Eſtate, his 

22 diſpoſition of it by his laſt Will ought to be mave god 
quity. 

There are many things accumulated together, and ſo make the 
better ſhew; but it is beſt to conſider thee tverally, ik we wouly 
know the true weight of them. 

It is tkue, it is charged in the Bill that this Deed was obtained 
by Fraud and Surprize, and that it was concealed from the Duk __ 


8s far as he could ; ſo that they are ſufficiently let into this Batter 


Fraud and 
Circumven- 
tion, things 
not to be 
preſumed. 


Surprize 
hat. 


by what is charged in the Bill. But whoſoever reads oder the De- 
poſitions, will ſee that the End they-aimed at, was, to attack the 
Deeds themſelves as falſe Deeds, and not truly executed; but that 
being tryed at Law, and the:CUill and Deeds verified by a: Gerdic, 
the Councel have attempted ta make uſe of the ſame, Evidence, and 
read it all, oꝛ at leaſt the greateſt part of it, as Evidence ot Sur- 
miʒe and Circumvention. 5.2011 

But J think that ought to be well confidered by the Conrt, for 
we are not to found our Judgment upon that Evidence, which, if 


it be to be regarded at all, did amount to no moze'than:what was 


inſiſted upon, and which is poſitively contradicked by the Gerdid: 
As to Fraud and Circumvention, it muſt be granted me, that they 
are Things not be pꝛeſumed; it is all denied in the Anſwer, 
_ Pf muſt be very clear, if it be to be regarded by the 

ur | | 

Now, fo? this woꝛd (Surpyie) itisa wow of a general Signifi- 
cation, ſo general and ſo uncertain, that it is impoſſchle to fir it; a 
Man is ſurpꝛiʒed in every raſh and indiſcreet Action, oꝛ whatſoever is 
not done with fo much Judgment and Conſideration as it ought to de: 
Blit I ſuppoſe the Gentlemen who uſe that od in this Cafe, mean 
ſuch Surpuze as is attended and accompanied with Fraud and Cir⸗ 


ara ſuch a Surpzize * may be a good ground to ſet 


alide 
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aſide a Deed ſo obtained, in Equity, and hath been ſo in all Timeg ; 
but any other Surpaze never was, and J hope never will be, becauſe 
it will introduce ſuch a wild Uncertainty in the Decrees and Judg⸗ 
ments of the Court, as will be of greater Conſequence than the 
Rel iet in any Caſe will anſwer fo2. f 1708 5 
They lay this Surpzize was made out two ways, by Matters 
that appear in the Deeds themſelves, and by Circumſtances in 
Pꝛat that ariſe out of the Deeds. BK | 


As to the Patters that appear in the Deeds themſelves, they 
urge, 


Firſt, That it is expreſſed in the Deed of Releaſe that it is 0bj-Qions 
made in coxroboration of the Mill, which is inſerted through: de el 


out | 
Then that it is imported to be fo2 the Confitmation of the Mill, 
when in effet it doth fully revoke it, becauſe there are no Limita- 
tions in the Ored, but ſuch as vary from thoſe in the ill. 
Then th at it is fo2 ſecuring the Legacies in the Mill, and yet it 
That as to a great Part of the Eſtate, the Deed limits it to my 
Low of Bath after failure of Iſſue Male, excluding the Daughters, 
— in the TUill that Limitation is afcer failure of Iſſue gene- 
r 5. I FB 3 - TT 
That the P2oviſion in the Deed fo2 the third Son is ineffetual, 
becauſe the Duke had not Power to ſettle it ſo. | Fe 
That the Power of Revocation fs umr-alonably fettered, and the 
Covenant whereby the Duke, who was then very young, is obliged 
not to revoke the Tt, ts a derogatozy and legal Covenant. 
And the unsklfu Jhzaſe and Language of the whole Convey- 
ance muſt be a Demonſtration that Sir William [ones was not im- 
m_ in it, as is pꝛetended; theſe are the Obieckons to the Oeed 
it ſelf. | 


Nob as to the Miltecitals, as my Lo d Chief Juſtice has ſain, Anſwers, 


they will have no Influence upon the Limitaticns. becauſe the Rect- 
tals in a Deed are not made the Meaſure of the Limitations in it: 
Beſides, as J appꝛehend, here are none of theſe Yiſrecita's wich are 
of that nature, as to dzaw on the Ouke into a Biſtak? in toe favour 
of my Lo2d of Bath, fo2 the Recital that the Dutchels had a much 
greater Eſtate by the Mill than ſhe had befove, as the Limitation of 
Dalby and Broughton fo2 Life, when it was but during Widowhed, 
this might lead the Duke indeed into miſtake in favour of the Dut- 
cheſs, as it vid, and might have induced greater Limitations of the 
fame kind, but never to the advantage of my Low of Bath, who was 
to come in Remainder ; ſo that all the Jnference that can be made 
from thoſe Milrecitals, is only that Sir Thomas Stringer, who (it 
is apparent in Pꝛof) dew the Deed, was a careleſs Man. 
Then they ſay the Uariation of the Limitations from thoſe in 
the Till, Geweth that it was to revoke the Mill, and not to con- 
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the Mozid. 

Next it hath ben obſerved, that the Wows of the Deed which 
purport the End aol it to be fo the Confirming of the Caf, muſt 
plainly in Renlon inter to the pꝛincipal Deſigns of the Settlement, 
which was to diſpoſe of his Eſtate ta my Lo2d of Bath, and the ncar- 

eſt of his Relations, and not ta refer to any particular Limitation 
in the TU ill; and that it doth ſo confirm the TUill, as to the main 
- paiticipal Limitation of the Till, is plain; and it voth appear by 


the very phaling of the Deed, that beſives the confirming of the 


CUill, he did mainly deſign the ſettling of his Eſtate. 
Then let us conſider the Differences in point of Limitation be- 
twan the Dad and the Mill. 

Firſt, They ſay in the Ded, there is an Eſtate limited to the 

Duke fox Lite; which is not in the Mul, that is pꝛoper in a Deed, 
but would have been abſurd in a Will which is not to take effect till 
after his death. 
Then koꝛ that Uattation in the Limitation to the Dutcheſs, it is 
not material in point of value, but fo2 duration to the Earl; and it 
was a reaſonable thing ſo to make it; fo2 ſince he did intend to 
charge his real Eſtate with great Legactes, it had been impoſſible 
to have ſold any Part of it that had been under a un of 
6006 1. and theretoje it limits Lands of that; value. - : - | 

As fox the Limitation of: Norton-Diſney, which indeed is to the 
Advantage of my Lod of Bath, and is the only Uartation from the 
Vll which is (04 fo2 with reſpelt to the Eflex and Noꝛthern Ettates, 
my Loz has but a Remainder after failure of Iſſue in general, but. 
in this it is after failure of Iſſue Male. But then it is to be conſi⸗ 
dered, ol the Honour would fail upon the Ouke's death without 


 Iſſne le und he did intend and deſire that the Honour of Duke 
C 


of ret (otld come to my Low: of Path: Hts Father had 
gone ſo far in it, as to pzocure a Pꝛomiſe ot it under the Sign⸗ 
Manual by King Charles the Second, and at the ſame time he had 
an Eſfate of 15000 J. a Pear ; and then it became him welt that ſuch 
a Part of the Eſtate ſhould go with the Honour. 

As to that Dbjeton, Chat thereby there was no Pꝛoviſion made 
toꝛ Daughters, it were inderd a very great ane, if indeed there were 
nd Mꝛouiſion at all foꝛ them: But it means no moꝛe than that it he 
left no Sons, there would be an ample Pꝛoviſion out of the reſt ot 
his Eſtate foꝛ Daughters; and fo in effett-it is upon the Marriage⸗ 
Settlement and the Cui af 87; ſo that ik it be am Argument ol 
Surpuße as to the one, it is the ſame as to the other. 5 

Then fo1 that Pꝛoviſion that is made out of Rotherith and Nor- 
ton Diſney, fo the Third Son, it muſt he admitted, that as tu my 
Lond Dule s Sind in the Matter, it would be ineffedual; but there 
can be nothing inferred from thence, but that there was - great 

11K 4 egiet 


fe, Suth Uariation is a P2oof that the Duke, between | the 
time ot the Mi, and the time of the Deed; had altered his Mind 
as to thoſe ne but to carry [ontger, J lee no Reaſon in 
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Neglei of looking into the Settlement: But that will be no Gꝛound 
in Equity to relieve againſt this Oecd; fo? if it ſhould be ſo, how 
many Settlements muſt we ſet alive upon Mens ſettling that over 
which in part they had no Power of making ſuch Diſpoſition, be- 
cauſe the Perſons concerned in dꝛawing the Settlement, did not 
take ſufficient Care in every Particular, to purſue the Power he 
had who makes the Oren ? x 

Beſides, there is the ſame Miſtake in the TUill of 87, in tela- 
tion to Potheridge, where the Barony fo2 Mr. Monk was to be 
fired, it being by a Settlement in King Charles the Firſt's Time 
ſo ſettled in Tail, that it could not, oz was not legally to be diſpo- 
led of by TU. 

Indeed it was ſaid that there were ſome Articles made with 
Pride about that Matter to carry the Eſtate accoding as the Duke 
Gould direck; but thoſe Articles cannot anſwer the Objefion, fo2 
they were made three Months after the TUill, and then thep were 
made with a wong Perſon, and lo ſigniky nothing. 

It has been objefed, That this Deed pꝛetends to be koz ſecuring 
Legacies in the TCill of 75, but defeats them: That is a Miſtake 
in the Objefion ; fo2 it confirms the TUili certainly as to the Le- 
gacies, and doth create a Truſt fo2 perkoꝛming and paying them: 


Indeed by a ſubſequent Ac, (viz.) the Will of 87, there may be an 


855 made; but that is no Argument againſt this Settlement 
it (ef, . 

Theae was another Objection made, and that was, That the 
Power of Revocation was unreaſonable, eſpecially back d with ſuch 
an unreaſonable Covenant not to revoke + But as to that, it is to 
be conſidered what the Deſign of this Settlement was; he had made 
his Till befo2e, but he thought himſelf unſafe under that Diſpoſition ; 
he was under Appꝛehenſion of being applied unto, and imponuned 
to diſpoſe of his Eſtate otherwiſe than he Had a mind it ſhould go, 
therekoze he intended this Settlement as a Guard againſt any Sur⸗ 
pꝛiʒe of that kind; and that being his Intention, ik it had been on⸗ 
iy a general Power of Revocation, it had been no moe than what 
any ill oꝛ ſubſequent At done by him would have effecked, but that 
had not anſwered his Meaning. | 

And ſo as to the laſt Covenant in the Oced, which they call the 
Derogatozp Clauſe, whereby the Duke covenants not to revoke the 
Mul otherwiſe than as afo2cſaid, J take it, that doth impozt no 
moꝛe but that as to the pꝛeceding part of the Deed, he guards him⸗ 
ſeif againſt Surpzize as to the Real Eſtate, fo he doth here as to 
the Perſonal Eſtate. And though it pꝛove ineffettual at Law, that 
is not material as to the Jntention of the Ouke. 

The laſt Objeftion upon the Deed, is, the penning it, which is an 
Objetion that is to go through the whole Deed; but this Obje⸗ 
tion goes further than the Point fo2 which it is alledged; fo2 if it 
p2ove any thing, it proves it to be a falſe Deed : But ko? this, 
J vo not find it ſo much as ſuggeſted that this Deed was 


Db Dawn 


111 


118 


Bath and Mountague's Cale. 


Other Ob. 
— from 
ircumſtan- 

ces out of 


the Deed. 


Anſwers. 


dꝛawn by Sir William Jones; my Lo2d of Bath indeed ſays, that 
it was left to the Care and Conduct of Sir William Jones; but 
as to what appears, he was only concerned in the Pꝛoviſo: Fo? it 
is very good Reaſon to believe, when he ſays [1 approve of this 
Proviſo] he did not refer his Opinion to-any other Part ok the 
Deed : Aud indeed any one who knew o2 remembyed him, will think 
that he concerned himſelf with no other Part but what he ſet his 
Hand to the App2obatton ok. | 21, 24.2430 

J have taken notice of thoſe Objecklons and Arguments urged 
by the Councel, which, taken altogether, ſhould induce their G2ound 
of Equity from a Surpaie in obtaining this Deed ; but when they 
are ſeverally conſidered, they ſeem not to be of ſuch weight as is 
contendtd fo2. | 

But if the Objetions had befn moze in number, oz of greater 
Conſequence, yet let the Deed be never ſo ill dzawh, and the Mt- 


ſtakes and Milrecitals never ſo many, and the Differences of Lim 


tations in the Decd from thoſe in the TUill never ſo many too: Yet 
if this Deed were really executed by the Party, all this will not be 
a ſufficient G20und in Equity to let alive this Deed. And the 
Councel fo2 the Plaintiffs were very well aware of this, and there- 
fore they go to other Circumſtances out of the Deed, to ſhew this 
Surpuy3ze; and, as far as J can obſerve, the Dbjetions upon this 
Point are theſe : 

That there is no Pꝛok of any previous DireTion fo2 d2awing of 
this Deed, there is no P2oof of the Dꝛaught o2 Deeds being read 
to the Duke, no Counterpart was erecuted, the Truſtees were not 
acquainted with it; there was an Eſtate limited to Sir Thomas 
Clarges, when there were great Differences between the Ouke and 


him; it is not ſubſcribed by the Ouke's Councel, as all Deeds exe⸗ 


cuted by him uſed to be; that it was not ingroſſed accowding to the 
D2aught, and that in a very material Place; fo2 if it had been ac⸗ 
coming to the Dzaught, the Duke had. been Maſter of the Eſtate by 
a general Truſt ; and if it were not peruſed by Sir William Jones, 
02 he was not a Titneſs to it, then ſa far as Sir William Jones 
was lurpꝛized in the Matter, the Duke was ſo too. 

Now as to the want of Pꝛoof of any previous Directions fo2 this 
Deed, that is not ſfrange after ſuch a length of time; Sir Thomas 
Stringer, who dꝛew it, is dead; four ofthe TUitneſfles to the Execution 
of it are dead too: But the Pꝛeſumption is very ſtrong, when the 
Dꝛaught is of Sir Thomas Stringer's Son's Þand-wiiting, and co2- 
refed and interlined by his own Hand in ſeveral Places; that he had 
Ozders and Direftions from the Duke to pꝛepare ſuch a Deed, 
The reading 02 noz reading the Deed to the Duke, doth not ap- 
pear ; it might be read to him befoze, and it was not neceſſary it 
ſhould be read to him at the time of executing ; if it were, then the 
Lill of 87 lies open to the ſame Objeſtion, fo2 that was not read 
to the Duke when he ſealed it. 87 


9 


$44 As 


— 2 


ere 


11h —T —— mv XX _ 


1 


Bath and Mountague's Caſc. 


Ag to that Objedion, That there was no Counterpart, no; the 
Truſtees acquainted with it, that can be nothing of an Objetion ; 
fo2 the Deep remained in the Duke's Hands till a little time be- 
foze his going to Jamaica, as appears by my Low of Bath's 
Anſwer, which hath not been falſified as J know of in any 
Joint ; nor was there any Dccaſion to give Notice to the 
Truſtees, becauſe there was na manner of Eſtate az Truft 
lodged in them. But my Lo2d of Bath was the only Perſon that 


had any Truft in him by the Deed, therefoze there was no Rea- 


ſon that it ſhould be known to any one but him; and the nature 


of the thing, and all the ÞP2oofs, ſhew that it was intended to be 
concealed. 


Then as to the Stozy of Sir Thomas Clarges, and the Dif. 
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ferences between the Duke and him, there is no Pꝛook of it; it 


is at moſt but an Hear⸗ſay, teſtified by one TUitneſs. 

That it was not ſubſcribed by the Duke's Councel, as all his 
Deeds uſually were, it ſeems to me to be of no very great weight, 
when tht Dꝛaught appears under Sir Thomas Stringer's Son's 
Hand, interlined and cozreſted by Himſelf, and Sir William Jones 
vp Witneſs to the Erecution, and p2eſent when it was compleated ; 
ſure that can never ſignify any thing. 

As to the other Dbjetion that was made, That the Dced was 
not ingꝛoſſed accowing to the Dꝛaught, and the Uarfation is in ſo 
material a Part, as to make the Duke Maſter o2 not Maſter of the 
Eſtate, it ſhould be conſidered, firſt, That upon view of the D2aught 
it is plain, Mods have been cut off. and there is a poſitive Mit⸗ 
neſs who ſwears that he twice ingroſſed the Deed by the Dzaught ; 
it is poſſible that a Man may twice leave out the ſame Moꝛzds in 
ingroſſing a Deed by a Dzaught; but that he ſhould twice add the 
ſame los that were not in the Ozaught, is very ſtrange, and not 
caſily to be believed. | 

Then ſay they, This is not the Dzaught that was firſt peru⸗ 
ſed and appzoved of by Sir William jones: That is certainly 
ſuch an Objetion as never was made befoze ; and indeed it is 


likely there never was Dccaſion to make fuch an Objeftion till 


the laſt Hearing; fo2 it map be it was not cut till then: But 
p2ay let it be conſidered fo2 whole Intereſt it was to have this 
Dꝛaught cut 02 altered from the Ingzolsment: It is impolli⸗ 
ble it ſhould be cut off fo2 the Jntereſt of my Low of Bath, 
by the Objetion that ariſeth from it; fo2 let any Cows in 
Nature have been there, they could not have been of ſtich 
Diſadvantage as they would have it to be: However, be the 
Alteration of the Dzaught what it will, if it were not done 
by the Defendants, no2 was fo2 their Jntereſt to be Done, 
nv2 done befoze the Execution of the Deed, it all ſignifies no- 
thing. | HUG Jo. 91140 ay 

But J think it is fit and proper here to ſay ſomething to that 
Notion, that where the Councel is ſurpused' that is a * 
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upon the Client: J take that to be a Matter of: very great Conſe- 
quence, and J fcar it would ſhake moſt of the Settlements of E- 
ſfates in England : And fo2 that J would mention the Caſe of 
Sir James Dil James Herbert, and the late Lozd of Pembroke. There was a 
flerherts and Bill bꝛought in this Court to ſet aſide the TUill of the Elder Bꝛo⸗ 
hc Ex11 of ther, who was the laſt Earl of Pembroke but two; Sir James was 
(Petr at Law, and the other was but Halt · Bꝛother. 
The Earl had taken a Dilpleaſure at his Bzother, and ſent Di⸗ 
rections to Mr. Swanton to Maw a Milt and Settlement of his E- 
ſtate, and amongſt other things oꝛders, to be fure that the Bꝛother 
ſhould have no Power over the Eſtate to diſpoſe of it; and becauſe 
that in his Gzandfather's TUill there was luch a Settlement as he 
Tenant for liked of, he ſends him that: Swanton makes a Mill, and limits an 
* Eſtate to Sir Philip Herbert the Bzother fo2 Life, and the Remain⸗ 
the Heirs of der to the Heirs of his Body; this CA is bꝛought by the Councel 
15 3 the to the Earl, and read, and executed, and held to be god: Yet this 
„ notozi0us Surpzize npon the Councel; fo2 norhing is plainer 
Tail in him, than that the Councel had made a Miſtake, 02 knew not the Law: 
204 ve my He did not, at beſt, conſider, that upon ſuch a Limitation, the Law 
F \ veſts the whole Eſtate-Tail in him, and he may diſpoſe of it. 

It is plain he had not purſued the Mill of the S2andfather ; but 
yet when this Cauſe came to be heard betoze my Loꝛd North, when 
the TUill appear'd to have ben truly executed, the Court declared it 
was a Misfoztune that they did not go to a better Councel : And 
it was ſent to Law to try whether it was the Till of the Earl of 
Pembroke 02 no; and it being found to be the Earl's Will, the 


Bill was diſmiſſed with Coſts. - 


Thus J have taken notice of what has been offered to p20ve the 


Surpuze; J would ſhoꝛtly mention on the other fide, what hath been 
inſiſted upon to ſhew that there was nothing like Surpzize, but all 
was done upon a very god G2ound, and purſuant to a ſettled 
- Purpoſe, continued foz ſo long a Trac ot Time to the Ouke's 
eath. 
Firſt, ſay they, it doth appear there was a very near Relation be- 
ten my Loꝛd Ouke and my Lo2d of Bath; And that Duke George 
owned he owed his firſt ſetting-out in the Wo, to the Anceſtoꝛs of 
my Loꝛd of Bath: Jt doth ptainly appear there was a moſt particu⸗ 
lar Friendſhip and mutual Confidence betwe#n them, in Matters of 
the higheſt Mature, and chiefeſt Concern; nay; that this p2ocxden 
ſo far on my Loꝛd of Bath's ſide in Duke George's time, that he pꝛe⸗ 
vailed with King Charles the Second to pꝛomiſe, under the Slgn 
Manual, and recommended it to his Succeſlozs, to create my Loꝛd 
2 g Duke of Albemarle, if there vere a failure of Jſſue by the 
e. 
Then that this Friendſhip did continue between Duke Chriſtopher 
and my Lon of Bath, is plain beyond all Controverſy, fo2 it began 
upon a very god Foundation; that is, whereas the Garter ſhould 


have * given to the Earl of Bath, he prevailed to have it returned 


to 
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to the poung Duke, and it continued ſo much ail along, that there 


was nothing of moment relating to the Duke's fairs, in which 
the Cart was not mainly concerned; and ail this is proved by a 
Scries of Letters, continuing down krom the Death of Duke 
George, to the death of Duke Chriſtopher. 

In 74, he (ends him Tod he had purlued hes Advice, and his 
Advice chouſd aiways be very prevaient with him. | 

In 75, be tells him, he erpefied to fce him with great Impa⸗ 
tience, becauſe he was not able to go on in the Regulation of his 
Fomt!y without his afltfance and Advice; that he had finiſhed his 
Will, and would make all mo2e perkeck when he came to hun: It 
ſhould ſym $ 3 kfozmer il was truſted in my Lozd's lands; and 
when that was returned oz byought up, in a few Daps after this 
Will of 75 ts made; and by that all the Eſtate, 02 the main of it, 
is given to thy Lozd of Bath. And it was the firſt Al that he 


made, J think, after he came of Age, and had any Power to dil. 


poſe of his Eſtate in Land; and thereby, as I (ad, he deviſcth the 
Bulk cf it to my Lom of Bath: De alway? deſired, as the UUill 
declarcs, that in caſe he had no Tilte, the Ear! might ficcced him 
in his Honours and Cftate, as well out of true Aifetion to him, 


— 
. 
,” 


as his neareſt n an on His Father's fide, as out of due Szati⸗ 


tude fo? the navy es 07 Kindneis and Service done by the Earl, 
beyo!1y a7 ee vet nt his Windzed and Friends, upon which he 
hum y to confer the Oukedom upon him, and 
that tho cine Go of the Earl, and lo ſucceſſivelp, the eldeſt Son 


ok the Family, hond % called Low Monk, to pꝛeſerve his Name 


and Honour in Yemozy of his Father and of Himſelf, There can- 


not be Tos that erpꝛels moꝛe Kindneſs and Reſpet, and Inten⸗ 
tion of Advantage. than are here uled.. 

There was an Attempt by Pꝛoks in this Cauſe to ſhake the 
Credit, even of this very Mill; but when the Councel on that 
ſide came to ſpeak to it, they could pꝛoduce no JNoofs that would 
at al! come near it: It is plain then, that at this time, no Pan 
could have moze Kindneſs fo2 another, than the Duke had fo? the 
Earl. | 

In the Pear 1676, there appears the lame Senſe in the Duke. 
of the Ear!'s Friendſh p by his Letters, and the Obligations of 
Gratitude he had to him; that he Had no Friend in wham he 
could confive but himſelf, and deſiring him to come ts allt 


him in the Management of his Aﬀairs; tzat his Kindncis and. 


Friendſhip was never to be fo2gotten, without the Higheſt Jngra- 
titude. | e ; | | 

All this is a ſoꝛt ok Evidence, againſt which there is no oppoſ:- 
tion to be made; ſo it is alſo continued to the Pear do, when he 
ſent him Wozd of a Servant's Death, and defired him to lecure 
his Papers and Accounts. 0 
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To the 2d 
Head. 


Thus it ſtood to the time of making that Settlement, and while 
the Duke and he were upon fuch Terms with one another, it was 
no flrange thing that he ſhould make ſuch a Deed as this, and the 
Manner both of pꝛeparing and executing it, ſa ms far from having 
any thing of Surpzize in it. 

Then the next thing that hath been urged, was, that this being a 

Settlement under a Power of Revocation which he intended to 
make uſe of, it was ſecreted and concealed from him, ſo that he 
could not know what his Power was; and ſeveral Caſes were put, 
where a Man in ſuch Circumſfances, knowingly ſufferg a Purcha⸗ 
ſer to go on with his Bargain, he ſhall not have any Advantage 
by ſuch a concealed Settlement, thoſe Caſes were all admitted to 
be good, and particularly that mentioned by Pr. Baron Powel, 
and my Loꝛd Chief Juſtice Treby, the Caſe of Mr. Clare: And 
JT think ttuly J need go no further, than to ſay that there is 
no Reſcemblance between that Cale and this, that is, where a 
Burchaler is concerned, and the Perſon that conceals the 
Deed, ſuffers the Purchaler to p2oceed without giving him any 
Notice. 

Ik indeed there had been a full and clear Pꝛook, that the Ouke 
Had a real Intention to Revoke this Oced, ff he could have known 
what he was to do in ower to it, and had been hindered by the 
Fraud and Contrivance of any Perſon concerned in it, in Point of 
Advantage; and if by ſuch Concealment it was impoſſible fo2 him 
to know the true Circumſtances of his Power, that would have 
made a different Conſideration in a Court of Equity; but there 
is no Pꝛot, that theſe Deeds were ever in the Hands of my Loꝛd 
of Bath, till ſome little time betoze the Duke went beyond Sea, 
when the Duke delivered them to him. | 

Fo2 as to Aleman's Depoſition, ' that was but a Delivery upon 
Execution, and not a Delivery foz Cuſtodp. | 

And my Lo2d of Bath in his Anlwer ſays, he had not them till 
then erp2cfly; ſo that as far as that goeth, it is all the Evidence 
you have where the Occd lay all the while; and his Anſwer 18 
fo!tified in this, by what Mr. Courtney ſays, that my Lo2d told 
him when he came to him, that the Dad it ſelf was in the Hands of 
the Duke; and he had received the Ozaught from the Ouke to 
adviſe upon; And it is further verified by two material Fats, by 
che Abſtrat that was taken about ſome two Years befoze by Sir 
Thomas Stringer, and by what is admitted on all Hands, was by 
my Loꝛd of Bath delivered up when the Till of 87 was preparing ; 
and that the TUill of 75, and Deed, being pꝛoduced together under 
the Duke's Seal, atter his Death, it is to be taken that both 
together were put under the Cover, and Sealed up by the Duke, 
and delivered to my Lo2d of Bath, as he himſeif ſays in his Anſwer ; 
There being then ſo much G2ound to believe that the Dao was 
in the Dukes own Hands, what Obligation ſhould there be ſuppo⸗ 
ſed to li upon my Lozd of Bath to make any mention of it to 

2 him; 
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him; it was always intended to be a puvate thing, that is 

plain; there is no Pꝛef what the Purpoſes of the Duke were in 
"Wa the Til! ; the Purpozt and Effet of the Thing ſpeaks it 
E * . 

But my Loꝛd of Bath ſays, that upon the Selling ok Dalby and 
Broughton to my Lozd Jefferies, he did give the Outcheſs a Cau⸗ 
tion not to be fo earneſt fo? finiſhing the Bargain, fo? ſhe might be 
a loſer by it; which could mean nothing, but that ſhe had an Tnte- 
reſt in it by this Deed. 

As to the Dbjetion, that my Lozd of Bath ſtood by and ſaw 
that Purchaſe made, and gave no notice of this Deed to the 
Purchaſer: J confeſs, had my Lo2d of Bath ſct up this Ded a- 
gainſt, and to averthzow that Purchaſe, that would have brought 
it up to the Cate of Wraw and Ford; but every body knoweth, „ oeontsre 
that a bare voluntary Settlement is of no kozce againſt a Purcha⸗ Scrrlement f 
ſcr without Notice; and as to the Leaſes and G2ants of Atnut- a force 5 | 
ties, there is no Df that ever mp Lozd of Bath knew of them. cb wirh- 

Then it was objefed, that though it go not ſo fir as a purpo- our Notice: 
ſed Conceaiment, pet the thing was out of mind, and the Duke 
continuing Owner of the Eſtate, and ating as Owner, though not 
with all the Circumſtances required, thoſe Ans done by him as 
Owner, are to be ſuppo2ted in a Court of Equity; this ſeems a 
hard Demand, for a voluntary Devilee to crave Relief againſt a 
pio? Settlement with a Power of Revocation ; bccauſe he that = 22 
made that Settlement had fozgotten it; there is no Pꝛecedent to +7 OS. 
tarrant a Decree of that nature, no2 is there any Pꝛetence of moser Scr- 
Reaſon fo? it; fo2 betwirt two Perſons, each of which claim by a dect 
voluntary Settlement, the Matter ſtands upon an equal foot, and a. od upon 
there is no poſſibility ot an equitable Conſideration to affift the one ot. 
againſt the other. | | 

And if there were any Sꝛound fo? it, as a Notion, there were no 
ram fo2 any ſuch Motion as to the Pꝛok in this Cate; fo2 it ts 
founded upon a Suppoſition that the Duke of Albemarle had fo2- 
rotten the Settlement, of which there is no PD ck, but only an 
Argumentative one, dꝛawn from his d:ſpoſing of his Eſtate ano- 
ther way and manner, But that he had not fo2gotten it, beſides 
the Anſwer of Mr. Greenvill and Sir Walter Clarges, there are 
other Things to be ſatd : 

And as to their Anſwer, J take if no Oecrce can be made a. No Decca 
gainſt a Man's Anſwer upon the ]20oof of one Tlitnels; why then <1) pre 
ſhould a Decree be erpefcd againſt a Man's Anſwer where there 18 e, An 
no Pꝛoot to the contrary at all? | 


{wer upon 


Sir Walter Clarges (upon ſomewhat that had been told him or {1 4 
the Ouke's Intentions towards him by his laſt Witt) as (ould 
ſeem, took the Liberty to complain to the Duke, and leemed much 
diſcompoſed ; but the Ouke did him not be concerned at what $trin- 
ger (aid, fo2 he had otherwiſe better p2ovided koꝛ him; now there is 
no other Pꝛoviũon but what is by this Deed. | 


Pr. 
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Mr. Greenvill addzeſſed himſelf to the Duke, to thank him fo? 
what Kindneſſes (Sir Thomas Stringer acquainted him) he had 
ſewn him fn his Till; but the Duke replied with lome Re- 
fleſtion upon Sir Thomas Stringer, (who pꝛetended to have been 
very inſtrumental in it) that he had never moved him in it, but 
that he had taken care of him, and his Bꝛother would tell him 
wherein; and if he would, he might tell his Bother he ſatd ſo : 
And he ſwears he did go to his Bꝛother, my Lo2d of Bath, who told 
him the Duke had indeed p2ovided fo2 him, and lettled a Part of his 
Eſtate upon him; but that if the Ouke Had not allowed him lo to 
do by ſending him to him; he would not have told him of tf, 

All this is a full ÞP2oof, that the Ottke had not fozgotten this 
Deed at that time; but it cannot be believed, that the Duke had 
ever fozgotten this Deed, without disbelieving leveral Ads that 
have been lubſtantially pzoved to be done by him; as when upon 
my Low Lanſdown's Marriage, his Letters da particularly take 
notice of a general Intereſt he had in him, and leems expꝛelly 
to refer to this very Deed, as being ſo much concerned in bis 
god 6? ill Fo2ttine, as my Lo2d of Bath Himſelf very well knew; 
and congratulating the Match with my Lo2d Treaſurer's ODaugh⸗ 
ter; he goes on to deſire, that as he had taken care to marry him 
well, ſo he would have great Regard to his Education; which he 
did mind him of, rememb2.ng ſtill, that he was moſt concerned in 
him, -of any one, except Himſelf, as he very well knew. This could 
refer to nothing but ſome Settlement of his Ectate, and none ap- 
pears but this. 

There ſeems to have been ſome Attempt to interrupt this Friend⸗ 
ſhip and amicable Cozreſpondence between the Otke and the Earl; 
fo2 by a Letter dated, as J take it, 3: Jan. 81. the Duke ſays, his 
Kindneſs and Friendſhip ſhall always be the lame; and all the ma- 
licious Endeavours of fi! 1Beople ſhall not be able to bꝛeak the Link 
between them; lo that it ſhould ſeem, there were malicious Endea- 
vours uſed to ſow Differences between thoſe noble Perſons; but 
by whom, is not apparent in the Pꝛook. 

But ſtill there is a continued Sertesof kind Letters between theny, 
which goeth on even to the time of making the laſt CAill tn 87, as full 

of G2atitude (all rhe Ouke's Letters, great Numbers of which were 
pꝛoduced) as can be, fo2 his continued Services and Kindneſs ; nay, 
down to the time of his going to Jamaica, and while he was there. 
Now it looks to me very ſfrange, that the Duke ſhould all this while 
bc receiving Obligations, and owning them from my Lozd of Bath. 
and pet muſt be ſuppoſed to have fozgotten what he had done in 
Acknowledgment and Recompence of theſe Services, Then there 
is beſides all this, the poſitive Teſtimony of Mr, Crotts and his 
Mike. both ſwearing particular Declarations kgm the Ouke's oun 
Mouth, which can have relation to nothing but this Oced, 

Tbere is indeed one thing that is urged as a flrong Argument. 
the Duke intended to alter this Settlement, that is his taking 
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fuch kozmal Steps in pꝛeparing and drawing this laſt CU, his ops þ 
ſing with my Lozd Chicf Juſtice Pollexten, and fo much Soteminry 
as was uſed in having the Parts of it ingroſled and de{ivered with 
fuch Ceremony to thx ſeveral Hands, It 1s, they ſay, hard to ma- 
fine he would do all this with a deliberate Intent that it ſhovin all 
ſignify nothing as to his real Eſtate, and ſo quit the Told with a 
great deal of Pageantrp and Ceremony to no purpoſe. | 
Now it muſt be owned, that it doth ſeem a ftrange Part in tie 
Duke, and the Moꝛld muſt be ſurpꝛiz ed at it; fo2 it is impoſſivie to 
make the Duke's Afings of a piece, and reconcile ſuch Contradiet- 
ons: He cannot indeed be cleared from Pꝛevarication; he did cer- 
fainiy intend to decctve the Dutchels, o2 my Loꝛd of Bath: It is moſt 
evident he did keep my Lo2 of Bath in Hand, that he ſhauld have hig 
Eſtate; fo2 the Teſtimony of Mr. Prideaux, and other W:tnefles, 
concerning the Otke's Declaration of his intend:ng to ſettle, and 
having ſettled his Eſtate upon him, we find by this Deed his Eſtate 
fs ſo actually ſettled, and that Mind continued tül 81; and it ay⸗ 
pears by Letters, as well bekoze as ſince, that Ouke Chriſtopher 
tdtruſted him in all his Affairs of Conlequence, a#ed not in any 
thing but with his Aſſiſtance, continually made uſe of his Friend- 
ſhip at Court, to the time of his Death: Then he was diſſatis- 
fied with any of his Servants, my Lo2d of Bath was the Man that 
muſt ſettle the Matter ; when he was to purchaſe, my Lo2d of Bath 
muſt buy fo2 him; when he was to ſell, my Low of Bath was to 
tranſa# the Matter; when he wanted Money, my Lozd was to pꝛo⸗ 
cure it fo2 him; when he was in danger of loſing Money, my Low 
is applied unto to pꝛevent it. All this appears by the ſeveral Let- 
ters that have been read and pꝛoduced. TUhen he was gone to Ja- 
maica, and any Requeſt at Court, my Lozd's Intereſt was that 
which he relied upon; my Lozd of Bath was the ſingle Truſtee to 
be applied to chiefly in what concerned the Eſtate, the Keys of the 
Evidence-Room were to be depoſited with him, as being pincipa!- 
ly concerned if he ſhould miſcarry. 

Nowit muſt be confeſſed a Man may do as much as all this comes 
to, and make uſe of another Man's Friendſhip, and not deſign to give 
him hls Eſtate, when he had once firmly ſettled it ſo, and repeated 
his Aſſurance of Kindneſs, and continued to make Pꝛokellon of 
Kindneſs all along to the time of his Ocath, and went on to make 
uſe of his Service, becauſe he thought he might freely command the 
Service of one who erpeted to have ſuch Advantages from him; 
pet then J do not ſee but that it muſt be admitted, that he did deli⸗ 
berately deſign to impoſe upon my Lozd of Bath; oꝛ if he did not, he 
did intend to impoſe upon my Lady Outcheſs. Now be it which it 
will, J do think he is not to be excuſed in reference to the Joint ok 
Honour, as to the Requeſt made to the King fo2 the Earl of Bath, 
and in purſuance of Duke George his Deſire, who engaged the 
late King to promiſe under his Sign Manual, and he hath made 

the ſame kind of Requeſt fo2 Mr, Monk. | 
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A Power of 
Revocation 
ſhall not ex-! 


in Equity 
than the Law 
will carry it. 


Now upon the whole Matter, whether this Will of 1687 was 
made to free him from ſome Jmpoztunities in his Family, is a great 
Queſtion. There are ſome Pꝛooks in the Caſe that greatly look 
that way: It is plain he did not execute it fo2 ſeveral Months after 
it was pꝛepared and d2zawn ; and when it was publiſhed, it was ob- 
tained with great Jmpoztunity againſt his Inclination at that time; 
and there doth not appear any Jntention that it ſhould revoke this 
Settlement, but on the contrary, it ſhould ſeem he did not intend 
ſo; fo2 there are no TUitnefſes called to the Uill, but the lame 
that came with Stringer from Newcaſtle- Houſe to that purpoſe : 
But whether he did intend it ſhould take effeck, as to the Perſonal 
Eſtate only, oꝛ to delude my Low of Bath, which way his Honour 
is beſt ſaved, is not at all to our Purpoſe to conſider, upon the 
Caſe befoze us in Judgment; though J muſt ſay, take it one wap 
02 s other, he ſeems to blame, and to have dealt in ſome ſozt 

The next Thing inſiſted upon is, That this Deed is revoked in 
Equity by this Mill; and though the Power be not purſued in all 
the Circumſtances, yet his Intention appearing to make this dif- 
on * of his Eſtate, a Court of Equity ſhould ſupply 
that Oekedt. 

Now J take it fo2 granted, that a Power of Revocation ſhall 
not be carried further in a Court of Equity than the Law will car- 


tend further ły it; the Law hath been liberal in expounding Powers of Revoca- 


tion favourably ; and where the Law expounds a thing accoding ta 
an equitable Conſtitution, there is no Reaſon fo2 Equity to extend 
it further. ; 

There there appear to be other equitable Conſiderations, it may 
have another Judgment; but ik it ſtands without any Mixture of 
other Conſiderations, J think it would be very hard to bzeak though 
a Settlement, eſpecially ſo ſolemnly made, that he thought fit to re- 
ſtrain himſelf from altering it, without the Aſſiſtance of ſa many 
Noble Perſons, whenever he would make uſe of the Power thereby 
reſerved to him; J ſay, it would be a very ſtrange thing foꝛ a Court 
of Equity, without the Mixture of any other Conſiderations, to 
aſſiſt another voluntary Conveyance againſt this. 

The Caſe of Arundel and Philpot is a full Authozity in this Cale, 
ay it has been lo often repeated, that J nad not mention it any 

urther. | 
As to what was inſiſted upon by ſome about the Revocation, being 


compleated as to the Number of Witneſſes, by the Publication in 


Jamaica, and the Impoſſibility of having any Peers there; J muſt 
confeſs, had the Duke in Jamaica had an erpꝛeſs deliberate Inten- 


tion and Purpole to revoke any Aﬀs to teſtify it, and gone as far 


in purſuance of the Circumſtances as his Condition-in thoſe Parts 
would admit, that might have come in within that Foundation of 
Equity (to wit) Accident, 


I But 
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But J think there is no Oꝛound of Pꝛook of any ſuch Intention | 


02 Aition ; fo2 the Þ2oof amounts to no moge than this: The Duke, 
to p2event any troubleſome Applications to him, ſhut vp himſelf in 
his Room, and thoſe that came to him were to come in at the Uin: 
dow; and a ſlrong Box, in which his Papers were, ſtanding under 
the Window, by frequent treading upon it, he had a Suſpicion that 
there had been ſome Attempts to fo2ce and open it; whereupon he 
calls fo2 the Box, to open it, and out of it takes ſeveral Papers, 
which he read, oꝛ gave to Dr. Sloan to read, ſeveral Letters, ag J 
remember, and afterwards he took up a ſealed ſIacquet, and ſaid to 
the Doto2, This is my Will, and put it down again: Js this any 
manner of Mook in the Tod, that this Ack was done animo 
teſtandi? Much leſs is it any P?2ot that there was any notice ta- 
ken at this time of this Settlement, oz that he would avoid it. 

JI would ſay ſomething to that other Point, that this being a 
Deed made to confirm and coxobozate the Till of 75, is but Ancil- 
lary to the Till, and depends upon it, and is to ſtand 02 fall with 
it, and upon the Revocatton of that Mill did fall with it. 

This is an Objeition wholly inconſiſtent with the other Arguments 
that are uſed againſt this Deed, that it was by Surpzize; fo2 by thoſe 
Arguments they would deſtroy the Deed, as inconſiſtent with the 
TUill ; but now the Argument is turned the other way. But my 
Low Chief Juſtice Holt has ſo fully and clearly anſwered that Mat- 
ter, that J ſhall not need to trouble you with laying any moꝛe in it: 
The Caſes cited about it are in no ſoꝛt applicable to this Caſe. 

The laſt thing inſiſted upon was, ſuppoſing the Deed to ſtand 
good, pet there being a general Truſt railed in it to pay the Le- 
gacies in the Mill, my Lo2d of Bath was no moze than a Truſtee, 
and the Duke continued Maſter of the Eſtate; and he who had 
ſuch a general Power to charge the Land, might do it to the full 
Ualue, and then conſequently might diſpoſe of the Land too. 

Now this Point of Truſt is the pꝛoper Subject of a Court of E⸗ 
quity; but to expound a Deed which is made on purpoſe to pꝛevent a 
Deſcent upon the Heir, and then to make a general Reſulting Truſt 
to let the Heir in, is ſuch a Conſtrufton as will apparently contravit 
it ſe'f and the Deed, But that will fall out to be a Point that comes 
to be conſidered hereafter, how far this may be a. Truſt in mp Loꝛd 
of Bath to anſwer Legacies o2 Debts in caſe the perſonal Eſtate 
Gould fail ſhoꝛt; it is not pꝛoperly conſiderable now. 

The only Point that was ſpoken to by the Councel, and left koz 
the Judgment of the Court, was this, whether in this Caſe here were 
ſufficient Batter fo2 a Court of Equity to tnterpoſe ſo far as to 
ſet aſide 02 impeach this Deed of 81. Now as to that Matter, J 
think J have the Concurrence of my Lo2ds the Judges tn it; and 
Jam of Opinion, that there doth not appear ſufficient G2ound up- 


on this Caſe foꝛ a Court of Equity to do any ſuch thing; there- 
foze J declare mp Judgment: 


That 
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Decree. 


* 

That as far as my Loꝛd Mountague, and my Lady Dutcheſs, and 
Mr. Monk, their Bills pzay, that the Court will interpoſe to ſet 
aſide this Deed, fo far their Bills ought to be diſmiſſed, As to 
any other Matters that ariſe in the Caſe, -J ſuppoſe there will be 
Time taken to ſpeak to them: But this is the only Matter in 
Judgment befoze us at pꝛeſent. | 


In 


—_ 


129 


Lord Chancellor SOMERS. 
Lord Chief Juſtice HO LT, 


AND 
Lord Chief Juſtice T RE BN. 


Bertie & Ux. cont. Dom. Faulbland. 
Term Hil. 9 Will. III. 


fi 1) E Caſe was: Mr. Carie being ſeiſed in Fee of the Ya- 


ber, 1685, makes his Will, and thereby deviſeth the ſaid 

_ Eſtate to Truſtees therein nam d, and their Heirs, and 

direits the Truſt thereof to be to the Truſtees and their Heirs 
in Truſt fo2 Mrs. Willoughby (who was alſo Heir at Law to 
Pr Carie ) fo? her Life, in caſe within thzee Years akter his Death 
ſhe lawfully married the Loꝛd Guilford ; and in caſe the ſaid Barrt- 
age ſhould take effet to the eldeſt and other Sons of Mrs. Willough- 
by by the Lozd Guilford in Tail-Male ; but if no ſuch Iſſue were 
had, oꝛ in caſe the Marriage ſhould not take effect within Thee Pears 
after the Death of Mr. Caric, then the Truſt was deviſed over to 
the Low Faulkland : After, the 2oth of the ſame Month, Mr. Caric 
reciting the Bequeſt to Mrs. Willoughby, makes a Codicil, and 
thereby declares it to be his TUill, That ik the ſaid Marriage betwan 
the Low Guilford and Mrs. Willoughby took effed befo2e the Age of 
Conſent of both oz either of them, it ſhould be of no Avail 02 Signifi- 
cation, unleſs it were confirm'd by both Parties at their Age of Con- 
ſent. After, in October following, Pr. Carie died, and divers 
Tranſations were betwern the Guardians of the Lozd Guiltord and 
Mrs. Willoughby and her Friends, about the Martiage, who inſiſted 
upon Terms, and a Settlement of a ]N2opoztion of the Lozd Guil- 
ford's Eſlate upon her: But the Low Guilford did never make his 
Applications to her about it, but * 1 Pears after. Pr. es 
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Death did expire: Several P2opoſals, within the thee Years, were 
indeed made by the Friends of Mrs. Willoughby to the Logd Guil- 
ford's Guardians, but not accepted gt by the Guardians of the 
Lo2d Guilford ; and the thee Pears aftex Pr. Caric's Death being 
elapſed, the young Lady married the Plaintiff. 

The Queſtion was, TAhether this appearing to be the Caſe, and 
no Default oz Neglet appearing in Yrs. Willoughby, who, as was 
urged, p2efſed the Marriage as far as the Modeſty of her Sex would 
allow of, ſhe ſhall not have the Aid of a Court of Equity ? 

And this doth arife upon the Tonſfrufion of the Till; divers 
Things ind#d were mentioned by Councel, and JP2oof was made 
of divers Diſcourſes and Letters had paſſed by Mr. Carie, expꝛeſſing 
a Kindneſs to Mrs. Bertie (then Mrs. Willoughby) his Miece: 
But all thoſe, and other the Evidences that were produced, were 
to be rejedeed; no notice being taken of them in the Bill to mhich 
they ought to be confin'd : Beſides, ſuch Matters, neither befoze = 
noz ſince the Statute of Frauds and Perjuries, would controul 
the Till; oz if they would, pet the Till and Codicil being the 
laſt Aq of his Life, doth repcal all his other Ats. 
1 Pe thought, upon Conſideration of the TUil!, there could be no 

ellek: 

Firſt, Becauſe the Eſtate was given to Mrs, Willoughby upon 
a Condition pꝛecedent, which was, That if ſhe ſhould be married to 
the Lozd Guilford within the Time appointed, it is given to her; 
and ſuch is the nature of a Condition pꝛecedent in Pomt of Law, 
that no Action interpoſing can be Sꝛound to relieve upon, if it be 
not perkozmed: So that being a Condition pꝛecedent, although 
the Low Guilford had died within the thi Pears, and ſo the Con- 
dition had become impoſſible by the AX of God, it could not have 
helped the Lady. It will not be eaſie in a Court of Equity to ſhew 
any Pꝛecedent of a Relief in caſe of Conditions pꝛecedent, as 
often happens in Cafes of Conditions ſubſequent ; which not be- 
ing favoured, becauſe they go in Dekealance of Effates, this Court 
map relieve if it be perkoꝛmed in the ſubſtantial Part, tho' ſome of 
the Circumſtances be not purſued, 

The Second Reaſon is, Becauſe it is not only ſo in point of Law, 
but alſo by the expzels Declaration of Mr. Carie the Teſtatoꝛ. It 
was his Purpoſe that the Marriage ſhould take effet, fo2 he doth not 
give her the Eſtate upon any Aft in her own Power. It was limited 
ta her in caſe the Marriage tek effeck, to which there was to be the 
Conſent of the Lozd Guilford, as well ag of the Lady; the Mar- 
riage was appointed to be within ſuch a Time, oz elle the Eſtate to 

o over to the Lo Faulkland; beſideg the Addition of the Codi⸗ 

l, although ould marry within Age; yet if both Parttes 
did not confirm the Barriage at their reſpecktve Ages of Conſent, 
it was the ſame thing, and the Lady to be ercluded. 

The Third Reaſon is, Becauſe it doth appear by the TU; that 
the aual Marriage of the Loꝛd Guilford to the poung Lady "_ 9 50 
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loughby, was the only Conſideration of the Gift of the Eftate : 
fo2 he had a great Kindneſs fo2 the Lo2d Guilford, and doth not. 
give it to any Heir that the Lady ſhould have, but only to her TC: 
(ue-Male by the Lo Guilford. 

Jt was urged, that Yrs. Willoughby was Heir at Law, and 
therefoze every thing ſhould be conſtrued beneficial to her; to which 
it may be confeſſed, that Heirs at Law are much favoured, if the 
ods in a WH are ambiguous : But that Rule ſhall not extend 
to defeat an Intereſt well veſted, when the TUo2ds of the Mill are 
very expꝛels, and the Conſtruckion can admit of no doubt. 

It was alſo inſiſted by the Plaintiff's Councel, That if the Lady 
ſhould by the TUM have an Eſtate fo2 her Life, a Decr& ſhould al⸗ 
ſo be in favour of Her Jfſſue by the Plaintiff Mr. Bertie; but fo? 
that there can be no Pꝛetence, it being ſo very contradito2y to the 
TUil!, and the Jntentton of Pr. Carie. 

Then it is evident, that as the Teſtatoꝛ defign'd a Kindneſs to 
the Lozd Faulkland, ſo he had a Reſpet to his own Name, and moꝛe 
inclin d to ſuppoꝛt that than the Lady's Intereſt; fo2 had he had any 
great Reſpet to the Lady, he would not have put ſuch hard Terms 
upon her: He hath not given it to her Heirs-Male in gencral, but 
ſuch only as ſhe ſhould have by the Loꝛd Guil ford; he only gives her 
a Conditional Eſtate fo2 Life, when otherwiſe after his Death the 
wou d have had the abſolute Inheritance; and ſo the Clill is ſo far 
from being to her Advantage, as to amount to a Diſinheritance of 
her who was the Heir at Law to Mr. Carie the Teſtatoz. 

This being the State of the Cale, what ſhall a Court of Equity 
do? Shall it give her the Eſtate, tho married to another Perſon? 
This is not within the Wows 02 Equity of the TAill, but in expꝛels 
Contradiſtion to both of them: Ik the Eſtate indeed be upon a ſub⸗ 
ſequent Condition, Equity may interpoſe, where the Subſtance is 
perfou'd, tho' not in every matter literally purſued ; but where it 
is in no Part perfo2med, as in this Caſe, it can never help. 


There was a Caſe cited between 


the Subſtance whereof was, That R. by TUill deviſed an Eſtate to 
H. P. upon Condition that he ſhould convey Two Thirds of it over 
to another; which if he did not do, the whole was to go over to a 
third Perſon: He did not exratly convey over theſe Two Thitds, 
but vid convey what was equal in value to the Two Thirds; and al- 
low'dg@d, becauſe 1000 l. is as good in one Place, as in another; 
but had it not been perfoumed, and the Galue of the Two Thirds 
convey d, it muſt have nted to a Deſtruſtion of the Eſtate. 

The Caſe of Fry and Porter in this Court, is much ſtronger than 
this Caſe: Fo2 there the Lopd Newport devis'd Newport-Houſe to 
his Lady fo2 Life, and after to his Gzandchtld Ann Knowles, and to 
the Heirs of her Body, upon the Condition that ſhe married with 
the Conſent of his Mike. and the Earls of Warwick and Mancheſter, 
02 the majo2 Part of them; but if ſhe married without ſich Content, 
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oꝛ died without Iſſue, then he gave it to Geo. Porter. After the De⸗ 
viſo died, the young Lady (not having notice of the ill) married 
without the Conſent of any of the Truſtees. The Eſtate was fo2- 

feited in Law; and after, in this Court, by the Advice of two Ju⸗ 
ſlices, and upon a great Debate, it was held, ſhe could have no Re- 

liek; altho' ſhe was an Inkant, and had no notice, and conſequently 
did not know that ſhe was under the Obligation of having the Ad- 
vice and Conſent-of the Truſtees ;- but pet ſhe loſt her Eſtate, and 
could not have any Kelief, That can't be pꝛetended in this Cale; 
fo2 this Lady was acquainted with it, ſhe had notice, and was wil- 

ling to comply with the Marriage, 

The Caſe allo of my Low Bath and Mountague was cited, to ſhew 
hnw the Terms on a Power of Revocation ought to be purſued; 
fo2 thoſe Perſons that derive an Eſtate from another, muſt take it 
upon thoſe Terms upon which it is conveyed. 

It was objeted, That this was a Truſt, and this Court may qua- 
liky a Truſt, and diſpoſe of it in a different manner than of Eſtates. 
To which it 'was anſwer'd, That this Court hath as great a Power 
upon an Eſtate as upon a Truſt, and may as well transfer an E- 
ſtate as it may a Truſt : It is the Gꝛound of Equity, in one Caſe 
02 the other, that entitles this Court to its Jurisdifton. 

This Lady was under this further Otfficulty, That if thu Years 
were elapſed, and the Marriage between her and the Lozd Guilford 
ould take effect, that yet there would be no room fo2 any Relief; but 
that Cale is not this neither; fo2 here the married when there was 
a Poſſibility of marrying the Low Guiltord, and ſo hath deſtroy d 
her Equity quite, by diſabling her ſelf; fo2 once diſabled, and ever 
ſo : So that ik it ſhould ever happen to be a Match between this 
Lady and the Loꝛd Guilford, it could never ſecure the Eſtate to her: 
Inkancy will not ſecure her; koꝛ where Inkants take by ill, they 
are bound as ſtrickly as other Perſons. 

It was alſo inſiſted upon, That the Lady was managed by her 
Truſtees; and if the Truſtees inſiſted upon Terms, it would be hard 
that ſhe, that ought to be govern'd by her Truſtees, ſhould loſe the 
Benefit of the Eſtate by their Beans. But how can it be helped? 
The Truſtees did it indeed out of Reſpet to the Lady, to get the 
beſt Terms they could But they meddled in a Matter they had no⸗ 
thing to do with; they were Trullees of the Eſtate, but not of the 
Perſon, and had no Authozity to obſtrut the Marriage. Beſides, 
Pr. Carie did not intend there ſhould be any Settlement; he [eft 
her a fair Fo2tune, ſo as not to ſtand in need of any Jointure: And 
when he did not expect ſuch a Pꝛoviſion Mbuld be made, how comes 
it to paſs that the Truſtaꝭs ſhould interpoſe? Jt was unreaſonable 
fo2 the Truſtees to meddle in it: Foz the Marriage was deſign'd 
during the Minozity of the Lozd Guilford; and the Truſtees - of 
that Low were not oblig'd to charge their own Eſtate, and the 
Lo Guilford himſelf had no Power to make any Settlement dil 
ring his Pinontp. | 
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Then as to the Oꝛders that were obtained heretofoze in this Court, 
they were not at the Pꝛolecution of the Low Faulkland, who was 
a perkeck Stranger to all theſe Pꝛoceedings, and therefo2e they can 
be no Injury to his Title; wherefoze he concluded, that the Plain- 
tiff's Bill ought to be diſmiſſed. 


And of ſuch Opinion was the Low Chief Juſtice Treby, who ar- 
gued the Oap bekoꝛe. 5 


That it was plain upon the deviſing TTloꝛds of the TUill, that by the Lora cha- 
Intent of Mr. Carie, the Plaintiff's Lady was to take nothing, but cellor Sema 


upon a Condition ]I2ecedent + The Eſtate was limited to the Truſtees 
ſo2 three Pears, and the J2ofits were to be applied fo2 ſeveral Purpoſes 
during that time: Jt was contingent who ſhould take at the end of 
the three Pears ; if my Lady married the Lozd Guilford, within the 
three Years, ſhe was to take fo2 Life, and after her Juue Male by 
the Lo2d Guiltord ;-but if ſhe did not marry within three Pears 
after the Devilors Death, it was to rell in the Low Faukland. 

It was laid by the Dekendant's Councel, That the Mons did not 
imply a Condition pꝛecedent: But if they were to adviſe how to 


make a Condition pꝛecedent, they could not frame one ſtronger 
than the Tozds ſet down. 


To ſay, That if the Lady were lawfully married, is the ſame thing 
as if ſhe were willing to be married, is a ſtrange Conſtruction, and 
a manifeſt Aiolence to the plaineſt TUowds. 


It is not poſſihle that any other part ok the Till can make a 
different Conſtruction from the deviſing TUowds., 

Mothing can be inkerred from her being Heir at Law; fo2 the frame 
of the Mill is ſuch, as to exclude her from claiming as Heir at Lam; 
fo? tho' ſhe complied with the Terms of the TUill, ſhe was to have 
no moꝛe rhan an Eſtate fo2 Like. 

As to the Intention of Mr. Carie, in Expꝛeſſions precedent, that 
can make nothing in the Cale; fo2 he might change his Bind as 
often as he plealed. | | 

Some Letters of Mr. Carie to the Lady were objeted, which, had 
they been read 02 pꝛov d, would have been of little uſe, becauſe it is 
not pꝛetended that he was at all alter ſurpuzed in the making oz 
penning of the Till, 

The pꝛecedent Intention was as fully pꝛoved in Fry and Porter's 
Caſe, as in this; and yet there it pꝛoved ineffectual, 

It was ſaid, That it was not the Teſtatoꝛs Deſign to exclude the 
young Lady, without her Oefault. Jt is moſt evident that it was 
his Intent to diſinherit her; koꝛ he gave her only an Eſtate fo2Life,by 
Will. in caſe ſhe did comply with the Terms of it; but nothing, ik 
ſhe did not. | 

Apon Conſideration of the TWWows of the Till, he had as great 
a Conſideration to the Lo2d Guilford as fo2 this Lady; the Remain- 
der was limited to the Ilſue of the Lady by the Loꝛd Guilford. 

Then whether it ought to make a Difference, that the Intereſt dil⸗ 
poſed of by Pr. Carie was not a legal Jntereſf ? Nothing is ſurely 
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better ſettled in this Court. Then Rules of P2operty, if the lame 
Mords are uſed, cannot have different Significations in ſeveral 
Courts, altho' Courts of Equity may and do relieve againſt Points 

of Law, in caſe equitable Conſiderations do ariſe thercupon. 

It was inſiſted, That altho' it were admitted that the Condition 

impoſed was not liter ally perfoꝛmed, pet if it were comply'd with in 
_ Equity, it would ſuffice ; and that it was ſo, they urged, That if the 
Lady did all in her part to be perfoꝛm d, the ſhould not lole the Eſtate ; 
that this wag the favourable Caſe of Jnfancy, and the Caſe of Fozfet- 
ture; that the Lady made ſuch Advancements as the Modeſty of her 
Ser would admit of; that ſhe ſent P2opoſals, ſuch as were condeſcend · 
ing on her part, to conſummate the Marriage. and ſtay d till the Loy 
Gutlford came to his Age of Conſent befoze ſhe married. | 

As to the latter part of the Caſe, he ſaid, he did not doubt but that 
ff the Defendant, the Lord Faukland, who was to have the Advantage 
of her not marrying, had by any under-hand As of his put a Stop 
to the intended Marriage, there Equity would have interpos'd fo2 
the Benefit of the Lady : But whether any other Cauſe whatſoever, 
that did not ariſe from the Ad of thoſe that were to take Advantage 

by lt, would be ſufficiglt to excuſe a Non-perfo2mance, would be hard 
to maintain. It the Low Guilford had died within the Time, 02 
refuſep to marry her, ſhe had not been in a better Caſe : So ik he had 
married her, and had after diffented at the Age of Conſent, tho' in 
ſuch Caſes it would be hard, it was Mr. Carie's Diſpoſition, and can⸗ 
not be helped. This Court cannot make a new Till ; but a Man 
that hath an Eſtate hath the full Power over it; and Mr. Carie 
might anner what Conditions he pleaſed to his own Eſtate. 

TPelides, the Lady and her Truſtecs are not wholly to be ercuſed; 
fo2 upon the 16th of December, 85, the Truſtees ofthe Lowd Guilford 
deſir'd a pzelent Marriage; to which ſhe anſwer'd in wiiting +: To her 
the Propoſals were made, and the Anſwer, That ſhe, when he at- 
tained the Age of Conſent, would give her Anſwer, was a Refuſal 
fo2 that time. 

Then further Steps were taken: The Lady ſent her J22opoſals in 
to the Lozd Guilford ; to which his Guardians anſwered, That he : 
was ready to conſummate the Match, but could not enter into the . 
Conſideration of rhe Pꝛopoſals made. | 

The next Step was made by the Guardians of the Lozd Guilford, 
ſignikying, That he had arrived to the Age of Fourteen, and was ready 
to per tom the Marriage: The Anlwer to which, in weiting, wag, That 
he would firſt expect her Pꝛopoſals to be complied with. 

The Father of the Loꝛd Guilford died befoze Mr. Caric the Teſta- 
to? ; ſo that Mr. Carie might have infozmed himſelf of the 1;02n Guil- 
tord's Eſtate, how it was left, and whether any Settlment might 
be convenicntlp made by him upon the Match: But the Teſtatoꝛ did 
not impole any Terms, 02 require any thing to be done by that Lord, 
but that he ſhould marry the poung Lady. Mr. Carie knew the Age 
of both the Parties, and reſtrained the Marriage to the three Peary 
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atter his Death; at which time no Settlement cculd de made, be⸗ 
cauſe of the Infancy of the Lozd Guilford. 

Inkancy can be no Excule fo2 the Non-Perfozmance of the Congi- 
tion, becaule it is plain the Condition was to be perkozmed when an 
Inkant, oz eiſe it could never have been perfozned, In Fry and 
Porters Caſe, the Lady was an Inkant, and is a harder Cafe than 
this, becauſ: there was no notice of the (ill at al: But where an 
Inkant is bound to perfozm a Condition, he is bound to it as fritip 
as other Pcrions of full Age. 

As to the Pꝛopolals, in behalf of the Lady, made, 

They were to put the young Lozd in a worſe Cafe than was de⸗ 
ligned by the (Will of Mr. Carie. | 

Beſides that, the Low Guilford was not to take any Eſtate im 
vor by that Ci, only the Illue⸗Male he ſhould have by Mrs, Wil- 

OUghDyY. : : 

Then if the Lon Guilford might have gone further than he did, 


if he had picaſcy ; yet that is not to be the Meaſure of Juſtice in 


caſe he went as far as he was obliged to do. 

Ik the Pꝛopoſals on the part of the poung Lady were never ſo rea- 
ſonable, and the Low's Guardians were very unreaſonable, that poth 
not relate to the the Perſon in Remainder, without any Dekault of thx 
Low Faukland, the Truſt is veſted in him, and what Equitp 18 
there to take it from him, who is no Confederate no2 Paxty ta an 
Contrivance to defeat the Lady? There was no Suit at all again 
him; he was an Jnfant, and not puvy to auy ill Prazice ; The Ton 
dition was not perfomeD, and thereupon his Intereſt commenced. 

The Cale of the Lo2d Salisbury and Bennet went upon Different 
Grounds from this Cale, becauſe there was no Diſpolition of the 
VYorry over ; and then the Rule admits it ſhall be any taken in Ter- 
rorem. The Sum of Money in the Caſe mentioned, was to be di 
vided amongſt the Daughters, ik they married with Content of 
their two Aunts, under their Pands and Seals: The one ok the Junts 
agreed to the Marriage of one of the Daughters, under Hand and 
Seal ; the other Aunt was attended about it, but heſitated upon the 
nter, and told the intended Husband, that {he was going aut of 
Tow:, and adviſed him to purſue the Deſign ; by which ſhe did not 
abſpltitely refuſe him, but until ſhe came to Town. 

CUhere;fuch things as are to be perkoꝛmed, may be valued, as can. 


veving an Efeate, 02 paying Money, there this Court doth give Ke 
lief; becauſe it can make amends fo2 want of Time and other Ci 


cumſtances: So in caſe of Conditions lublequent, equitable Con⸗ 


ſiderations may govern; but otherwiſe, in caſe of Conditions pee. 


cevent, where. nothing ever veſted. Tf Convitfons ſicbſequent, an⸗ 
nered to Eflatcs, become impoſſible by the At of God, the Party chall 
have the Eſtate; but otherwiſe, in caſe of Conditions antecedent. 
CUhcreas it was pꝛetended, that the Marriage of the Lady to 
Ar. Bertie ſhouid be an Equivalent to her Marriage with the Loꝛd 


Guilford ; that cannot be warranted : Fo2 tho both the gy ny 
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were of equal Honour and Eſtate, yet the Intent of Mr. Cariets to 
be conſidered, who had an Eye to the Loꝛd Guilford : And there- 
foze this is not to be reſembled to the Conveyance of an Eſtate, o2 
Payment of Money, where ſuch Equivalents may be allowed; and 
Mr. Bertie g Councel were in this Bill at a lols what Conveyance 
of the Eſtate to agk. | 

Then the laſt thing to be conſidered in the Cale, was, how far the 
Pooceedings in Chancery might influence it. It was urged, that ſeve- 
ral Oꝛders had been made in this Court in Oppoſition to the Pꝛopoſals 
df the Guardians ofthe Loꝛd Guilford by the Loꝛd Chancello? Jefferies; 
That no Marriage ſhould be had, unlels a Compliance was firſt made 
to the Lady's Offers; that the CUill direts the Account to be taken in 
Chancery; and that this Court hath the care and oꝛdering of Inkants. 
To which he anſwered, That true it was, that ſeveral things were 
truſicd with this Court; Jt hath Jurildictton of Infants, Jdiots, 
and Charitable Uſes, Several Statutes have altered matters in the 
Power of this Court, and ſo far they are alter d, and no farther. 
The Courts of TUards and Livery, with reſpet to Inkants and J- 
diots, were taken out of this Court, and transkerr'd in ſome mea⸗ 
ſure to that; but by the Diſlolution of that Court, returns to this 
again That Guardians are appointed by TUrit fo; Inkants, and one 
02 mo2e Guardians jointly : That the Law is favourableto Inkants; 
no Decree of this Court ſhall be had againſt them, but what they 
map ſhew Cauſe againſt when they come of Age. This Court will 
make Strangers accountable to Infants, in caſe they take the ]I20- 
fits of their Eſtate; and tho' a Particu'ar ÞIcrion be appointed to 
take an Account, this Court can direckt it ſhall be taken bekoze the 
Court. This Court, upon Application made to it by Guardfans, 
hath ſettled the Maintenance of Inkants; but in caſe of Inkants, 
this Court would never diſpence with a Condit'on pꝛecedent, oz take 
away the Right of one Infant (as the Lo2d Faulkland was) and give 
it to another, oz can it ever bind thoſe Perſons that were never 


Parties to the Suit. 


The D2ders obtained of the Loꝛd Chancello? [eferies, were upon 
Miſinkozmatlon, and falſe Suggeſtions: They told him, That good 
Terms might be had fo2 the Lady, in caſe they were inſiſted upon: 
It was ſuggeſted, that ſhe was ill pꝛovided fo2, and the End of the 
Petition did not agree with the Suggeſtfons of it; That therefo2e 
the Low Chancelloꝛ not being inkoꝛmed of the true Circumſtances 
of the Fact, the Dwers g2ounded upon ſuch falſe Suggeſtions could 
not be at all binding. OD 

CUherefore he decreed that the Plaintiff's Bill ſhould ſand dil. 
miſled EF. S 
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